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THE  ROLE  OF  U.S.  ARMED  FORCES  IN  THE 
POST-COLD  WAR  WORLD 


THURSDAY,  FEBRUARY  10,  1994 

U.S.  Senate, 
Committee  on  Foreign  Relations, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.  in  room  SD- 
419,  Dirksen  Senate  Office  Building,  Hon.  Claiborne  Pell  (chairman 
of  the  committee)  presiding. 

Present:  Senators  Pell,  Biden,  and  Feingold. 

The  Chairman.  The  Foreign  Relations  Committee  will  come  to 
order. 

This  morning  we  meet  to  receive  testimony  concerning  the  use  of 
American  armed  forces  in  the  post-cold  war  period.  This  is  the  first 
of  a  series  of  hearings  that  our  committee  intends  to  hold  pursuant 
to  a  request  made  in  October  by  the  majority  leader.  Senator 
Mitchell  asked  our  committee,  as  well  as  others,  the  Armed  Serv- 
ices and  Intelligence,  to  thoroughly  examine  the  rightful  role  of 
U.S.  troops  in  the  post-cold  war  world  and  the  implications  for 
American  foreign  policy. 

As  the  majority  leader  observed,  important  issues  have  arisen 
with  respect  to  the  relationship  between  Congress  and  the  execu- 
tive branch  regarding  the  deployment  of  U.S.  forces  abroad  and  the 
participation  of  the  United  States  in  U.N.  peacekeeping  operations. 
Today  we  begin  that  process  of  examination,  and  I  am  very  glad 
that  our  lead  witness — and  I  thank  him  for  sparing  us  the  time — 
will  be  the  president  pro  tempore  of  the  Senate,  Senator  Robert 
Byrd. 

I  have  often  thought  that — thinking  of  The  Republic,  by  Plato,  he 
discussed  the  idea  of  having  philosopher  kings,  and  I  think  that  in 
Senator  Byrd  we  have  a  philosopher  who  is  fit  to  be  a  ruler,  and 
we  welcome  him  here,  thinking  back  to  Plato's  ideas  of  the  philoso- 
pher king.  Senator  Byrd. 

STATEMENT  OF  HON.  ROBERT  C.  BYRD,  U.S.  SENATOR  FROM 

WEST  VIRGINIA 

Senator  Byrd.  Thank  you,  Mr.  Chairman.  Thank  you  for  inviting 
me. 

Before  I  proceed  with  my  prepared  statement,  I  think  it  would 
be  well  if  we  took  a  look  at  the  broad  canvas  of  history.  Machiavelli 
advised  the  prince  to  study  history  so  that  he  might  be  familiar 
with  the  victories  and  defeats  of  great  personages,  the  reasons  for 
their  victories  and  defeats,  so  that  he,  the  prince,  could  be  properly 
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guided  in  his  future  actions  and  avoid  the  causes  of  defeats  and  fol- 
low the  reasons  for  the  victories. 

Machiavelli  told  the  prince  to  select  some  important  personage 
and  try  to  emulate  that  individual  as  Alexander  did  Achilles  as  Ju- 
lius Caesar  did  Alexander  and  as  Publius  Scipio  Africanus  Major 
did  Cyrus. 

Cicero  said  that  we  should  be  acquainted  with  the  history  of  past 
events.  "To  be  ignorant  of  what  happened  before  you  were  born  is 
to  remain  always  a  child,  for  what  is  the  worth  of  human  life,  un- 
less it  is  woven  into  the  life  of  our  ancestors  by  the  records  of  his- 
tory?" 

Byron  in  his  Childe  Harold's  Pilgrimage,  on  viewing  the  ruins  of 
Rome,  said:  "There  is  the  moral  of  all  human  history.  It  is  but  the 
same  rehearsal  of  the  past.  First,  freedom,  then,  the  glory,  wealth, 
corruption,  vice,  and  barbarism  at  last.  History,  with  all  her  vol- 
umes vast,  hath  but  one  page" — meaning  that  history  repeats  itself. 

Why  does  history  repeat  itself?  Because  human  nature  has  never 
changed  since  Adam  and  Eve  were  created  and  placed  in  the  Gar- 
den of  Eden.  Adam,  made  in  the  image  of  his  Creator.  Human  na- 
ture has  never  changed.  Consequently,  we  can  expect  that  history 
will  have  a  way  of  repeating  itself. 

Our  forebears  were  well-acquainted  with  history.  I  wish  today 
that  the  Members  of  the  Senate  had  the  knowledge  of  the  classics 
and  of  history,  generally  speaking,  that  our  forefathers  had,  the 
forefathers  who  framed  the  Constitution.  They  were  well-ac- 
quainted with  Cicero  and  Lycurgus  and  with  Solon,  one  of  the 
seven  wise  men  of  Greece.  They  were  well-acquainted  with 
Lycurgus'  system  of  government.  They  were  well-acquainted  with 
Polybius'  system  of  government — a  system  of  separation  of  powers 
and  checks  and  balances,  as  outlined  by  Polybius. 

Polybius'  system  had  three  branches  of  government:  the  execu- 
tive, represented  by  the  Consuls  and  the  Tribunes  and  other 
Roman  officials;  the  Senate,  in  many  respects  the  greatest  Senate 
of  all  time — it  has  only  one  competitor,  the  U.S.  Senate.  So,  the  ex- 
ecutive, the  Senate,  and  the  people. 

Our  forebears  were  well-acquainted  with  Livius,  Tacitus,  and 
Plutarch;  with  Farrand's  commentaries  on  the  Constitution,  and 
with  Madison's  notes  on  the  convention,  and  with  notes  taken  by 
other  participants  in  that  great  event.  The  framers  often  referred 
to  Montesquieu  and  his  system  of  checks  and  balances  and  separa- 
tion of  powers.  Our  framers  listened  to  Montesquieu.  Who  influ- 
enced Montesquieu?  The  Romans.  He  wrote  a  history  of  the  Ro- 
mans. 

We  are  acquainted  with  the  "Persian  Letters"  and  with  the  "Spir- 
it of  the  Laws."  Not  too  many  are  acquainted,  however,  with  the 
fact  that  Montesquieu  also  wrote  a  history  of  the  causes  of  the  rise 
and  decline  of  the  Romans.  Montesquieu  was  influenced  in  his  phi- 
losophy and  in  his  political  system  by  the  history  of  the  Romans — 
with  their  separation  of  powers  and  checks  and  balances  and  by 
the  history  of  England. 

Our  forebears  were  very  familiar  with  the  English  struggle,  and 
with  the  fact  that  the  power  of  the  purse  was  lodged  in  the  House 
of  Commons,  although  for  a  while,  there  was  some  sharing  of  that 
power  with  the  British  House  of  Lords.  Our  forefathers  knew  that 


when  the  Roman  Senate  gave  up  its  control  over  the  purse,  it  lost 
its  independence  from  the  dictators,  and  later  from  the  emperors, 
and  its  ability  to  check  the  tyrannies  of  the  Roman  rulers. 

They  were  familiar  with  the  fact  that  the  first  rudimentary  tax 
was  the  Danegeld,  which  was  created  to  deal  with  the  Danish  inva- 
sion, during  the  years  of  the  reign  of  Ethelred  II,  Ethelred  the  Un- 
ready, who  ruled  from  978  to  1016.  They  also  knew  that  William 
Conqueror,  who  ruled  from  1066  to  1087,  revived  the  Danegeld  and 
used  it  to  finance  military  needs. 

They  were  very  familiar  with  the  Magna  Charta,  that  basic  char- 
ter of  English  and  American  liberty.  They  were  very  familiar  with 
the  signing  of  that  charter  at  Runnymede  in  1215,  when  the  king, 
under  great  pressure  from  the  barons,  agreed  that  henceforth  no 
aid  could  be  levied  except  by  the  common  consent  of  the  people  of 
the  kingdom. 

They  were  familiar  with  the  other  great  English  documents,  the 
verbiage  of  which  has  found  its  way  into  our  own  Constitution  re- 
peatedly, the  Confirmation  of  the  Charters  in  1297,  during  the 
reign  of  Edward  I,  1272  to  1307,  when,  under  the  pressure  of  the 
representatives  of  the  people,  Edward  I  agreed  to  the  Confirmation 
of  the  Charters. 

Edward  had  convened  the  model  Parliament  in  1295,  in  which 
there  were  two  knights  from  each  shire,  two  citizens  from  each  city, 
two  burgesses  from  each  borough,  and  the  various  lay  and  ecclesi- 
astical lords,  the  abbots  and  the  prelates.  The  Confirmation  of  the 
Charters  meant,  Mr.  Chairman,  that  henceforth  the  representa- 
tives of  the  people,  all  the  people,  including  the  rural  and  middle 
class,  and  the  businesspeople,  would  be  included  in  any  assembly 
in  which  anything  other  than  nonfeudal  assessments  and  dues 
were  to  be  considered.  This  was  a  milestone  along  the  way  to  Eng- 
lish liberty. 

And  then,  our  forebears  were  very  familiar  with  the  fact  that,  as 
far  back  as  the  reign  of  Edward  III,  who  reigned  for  50  years,  from 
1327  to  1377,  Parliament  attached  conditions  to  money  grants  and 
required  that  grants  be  utilized  for  specific  purposes  only — the 
roots  of  our  own  appropriations  process. 

For  example,  in  1472,  under  Edward  IV,  who  reigned  from  1461 
to  1483,  Parliament  agreed  to  specific  grants  for  the  use  of  13,000 
archers  who  were  required  to  serve  1  year  at  a  wage  of  6  pence  per 
day. 

So  over  these  many  years,  going  back,  as  I  say,  to  the  reign  of 
Ethelred  the  Unready  and  prior  thereto,  when  the  Anglo-Saxon 
kings  sought  the  advice  of  a  Witenagemote  concerning  alliances 
and  the  raising  of  funds,  and  then,  more  particularly,  in  the  reign 
of  Edward  III  in  the  14th  century,  and  for  the  next  500  years,  there 
was  a  constant  struggle  on  the  part  of  the  people's  representatives 
in  their  attempts  to  wrest  from  the  monarch  the  power  over  the 
purse. 

That  power  was  never  really  nailed  down,  because  the  tide  ebbed 
and  it  flowed  from  time  to  time.  During  the  period  of  Lancastrian 
kings,  Parliament  was  very  effective  in  insisting  on  placing  condi- 
tions on  grants,  and  the  kings  would  respond  to  those  grievances 
favorably  in  order  to  get  money  grants. 


I  mentioned  a  minute  ago  that  in  1472,  Parliament  required 
13,000  archers  to  serve  for  1  year  at  a  rate  of  6  pence  per  day. 
After  Edward  IV  agreed,  Parliament  granted  him  the  tax  that  he 
had  requested.  Parliament  used  the  power  of  the  purse  to  redress 
grievances,  but  this  power  of  the  purse  was  never  really  nailed 
down  for  good  until  1689,  when  the  Parliament  came  forth  with  a 
declaration  of  rights  on  February  13,  requiring  that,  before  William 
III  of  Orange  and  Mary  should  be  declared  joint  sovereigns,  they 
must  agree  to  the  declaration,  and  they  agreed. 

Afterward,  they  were  declared  by  Parliament  joint  sovereigns, 
and  in  December  of  that  same  year,  1689,  Parliament  went  further. 
It  wrote  the  declaration  of  rights  into  a  statute,  the  English  Bill 
of  Rights.'  That  English  Bill  of  Rights  provided  that  Parliament 
should  meet  often. 

All  through  the  centuries,  the  kings  had  prorogued  and  dissolved 
Parliament.  From  1629  to  1640,  a  period  of  11  years,  Parliament 
did  not  even  meet.  In  our  Constitution,  there  is  a  requirement  that 
Congress  shall  meet  at  least  once  a  year.  Lessons  from  the  history 
of  England,  all  written  all  throughout  our  Constitution. 

And  in  that  English  Bill  of  Rights,  it  was  provided  that  no  taxes 
should  be  granted  without  the  approval  of  Parliament. 

Now  we  in  our  day  are  dealing  carelessly  and  dangerously  with 
this  power  of  the  purse.  There  are  those  who  want  to  shift  that 
power  to  the  executive.  The  Constitution  allows  him  to  veto  an  ap- 
propriation bill  in  its  entirety,  but  he  not  pick  and  choose.  He  takes 
it  all  or  he  vetoes  it  all. 

So,  we  are  flirting  dangerously  in  our  day,  and  increasingly  so 
in  this  Congress,  with  giving  away  the  power  of  the  people  over  the 
purse  exercised  through  their  elected  representatives  in  Congress 

I  do  not  want  to  belabor  the  point  too  long  with  my  friends  on 
the  committee,  but  our  congressional  forefathers  wrote  that  prin- 
ciple indelibly  into  the  Constitution:  Section  9,  Article  1.  "No 
money  shall  be  drawn  from  the  Treasury  but  in  consequence  of  ap- 
propriations made  by  law."  Who  makes  the  law?  Article  1,  section 
1.  The  House  of  Representatives  and  the  Senate  make  the  laws. 

So,  we  tinker  with  that  power  of  the  purse  at  our  peril  and  at 
the  peril  of  my  children  and  your  children  and  our  grandchildren 
and  their  grandchildren.  And  we  ought  to  defend  that  power  over 
the  purse  zealously  and  to  the  bitter  end. 

We  take  an  oath  to  support  and  defend  the  Constitution  of  the 
United  States.  I  have  just  talked  about  the  Constitution  in  a  few 
particulars,  but  mainly  the  power  of  the  purse.  I  took  an  oath  to 
support  and  defend  that  Constitution,  and  every  provision  of  it.  Not 
that  I  might  not  some  day  want  to  amend  some  particular,  such 
an  amendment  being  provided  for  in  article  5  of  the  Constitution. 
What  a  marvelous,  marvelous  document. 

Now,  there  are  some  who  think  that  this  marvelous  document, 
and  all  of  its  principles  and  words,  just  sprang  from  the  minds  of 
the  Constitution  framers  like  Minerva  from  the  brain  of  Jove  over- 
night, but  not  so.  The  colonies  developed  their  governments  on  the 
basis  of  the  English  model,  and  they  adjusted  the  English  model 
from  time  to  time  in  the  light  of  local  needs,  social  forces,  and  re- 
publican principles. 


Our  forefathers  knew  about  John  Locke  and  his  Second  Treatise 
on  Government,  in  which  he  said  there  were  three  branches,  the 
executive,  the  legislative,  and  the  federative.  The  federative,  mean- 
ing power  over  war  and  peace,  leagues,  and  alliances,  and  trans- 
actions involving  persons  in  the  communities  outside  the  common- 
wealth. 

Under  Locke's  model  the  federative  was  almost  always  united 
with  the  executive.  Locke  said  that  to  separate  these  two,  the  fed- 
erative from  the  executive,  would  bring  about  disorder  and  ruin. 

That  "Treatise"  was  published  in  1690.  A  little  later,  the  same 
principles  were  involved  in  the  "Commentaries  on  the  Laws  of  Eng- 
land," written  by  Sir  William  Blackstone.  Blackstone's  "Com- 
mentaries" early  formed  the  basis  for  English  and  American  legal 
training,  and  the  commentaries  are  of  great  importance  and  held 
in  high  repute  to  this  day. 

Blackstone  had  a  similar  model  to  that  of  Locke  in  which  Black- 
stone  said  that  the  king,  the  executive,  is  all  powerful  when  it 
comes  to  war  and  foreign  affairs.  Locke's  federative  powers  today 
would  be  our  foreign  policy. 

Blackstone  gave  to  the  executive,  the  power  over  foreign  rela- 
tions, power  to  create  treaties  and  alliances,  the  power  to  raise  and 
regulate  fleets  and  armies,  the  power  to  issue  letters  of  marque 
and  reprisal. 

Now,  the  constitutional  framers  were  very  familiar  with  both 
models,  Locke's  and  Blackstone's,  as  well  as,  I  say,  with 
Montesquieu's.  And  so  our  forefathers  put  these  models  into  effect 
in  the  first  national  Constitution  of  our  country,  the  Articles  of 
Confederation,  under  which  they  lodged  all  of  these  various  powers 
in  the  executive,  which  was  the  Continental  Congress.  They  lodged 
these  powers  in  the  executive.  That  is  where  Locke  said  they  ought 
to  be  vested.  That  is  where  Blackstone  said  the  ought  to  be. 

But  in  those  very  learned  deliberations  at  the  Philadelphia  Con- 
vention in  1787,  the  framers  wisely  and  judiciously  changed  those 
models. 

The  sole  power  of  making  treaties  was  stripped  from  the  execu- 
tive, and  henceforth  he  would  share  that  role,  that  treaty  power, 
with  the  Senate.  He  was  still  allowed  to  send  Ambassadors  abroad 
but  only  after  the  Senate  confirmed  his  nominees. 

The  executive  was  stripped  of  the  power  to  issue  letters  of 
marque  and  reprisal.  That  power  was  vested  in  the  Congress.  He 
was  made  Commander  in  Chief  in  article  2,  section  2.  But  he  no 
longer  raised  and  regulated  the  Army  and  Navy. 

The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy,  and  of  the  militia  when  called  into  the  actual  service  of  the 
United  States.  He  doesn't  call  the  militia  into  service.  Congress 
calls  the  militia  into  service.  The  President  is  Commander  in  Chief 
of  the  militia,  but  only  when  Congress  provides  the  militia  for  him 
to  command. 

He  is  Commander  in  Chief  of  the  Army  and  Navy,  but  it  is  the 
Congress  that  raises  and  supports  armies,  and  provides  and  main- 
tains navies.  So,  the  President  is  Commander  in  Chief  of  the  Army 
and  Navy  if  and  when  the  Congress  provides  an  Army  and  Navy 
for  him  to  command. 


Nor  does  the  Executive  regulate  foreign  commerce,  as  he  did 
under  Locke  and  Blackstone.  Congress  in  article  1,  section  8,  is 
given  the  power  to  regular  foreign  commerce. 

What  I  am  saying  is,  that  the  break  with  Locke's  federative  pow- 
ers and  Blackstone's  royal  prerogatives  was  decisive.  Now,  we 
ought  to  remember  that. 

We  are  today  talking  about  war  power,  and  there  are  some  I  be- 
lieve who  feel  that  the  Commander  in  Chief  is  the  alpha  and  the 
omega.  He  was  made  Commander  in  Chief  for  one  good  reason, 
that  being  to  demonstrate  that  the  civilian  has  the  supremacy  over 
the  military. 

All  right,  enough  of  the  background. 

I  commend  you  on  these  wide  ranging  hearings  on  the  proper 
role  of  U.S.  Armed  Forces  in  the  post-cold  war  world.  As  I  under- 
stand it,  you  intend  to  review  the  process  where  by  we  in  this  body, 
under  the  Constitution  and  the  laws,  made  decisions  regarding  the 
deployment  of  American  Armed  Forces  in  situations  of  conflict 
abroad,  and  during  this  review  you  will  examine  the  recent  cases 
from  the  Vietnam  conflict  through  Somalia  to  draw  lessons  for  the 
future. 

And  so  you,  indeed,  are  going  to  refer  to  history  are  you  not?  And 
as  I  understand  it  also,  you  intend  to  examine  the  legal  mecha- 
nisms that  we  have  created  in  this  area,  particularly  the  War  Pow- 
ers Resolution,  as  to  their  success  and  effectiveness  or  lack  thereof 
and  their  viability. 

Recent  events,  most  notably  the  Senate  debate  last  fall  dealing 
with  U.S.  involvement  in  Somalia,  have  highlighted  the  need  for 
such  a  review  and  I  commend  you,  Mr.  Chairman,  and  the  commit- 
tee for  undertaking  that  task. 

I  have  come  to  the  conclusion  that  the  War  Powers  Resolution 
has  failed  to  establish  a  working  mechanism  for  congressional  deci- 
sionmaking on  committing  U.S.  forces  abroad.  I  have  come  to  the 
conclusion  that  the  Constitution  already  provides  entirely  adequate 
powers  for  the  Congress  in  this  area — particularly  through  the 
power  of  the  purse.  There  is  nothing  like  it. 

In  the  forest  there  is  a  water  hole,  and  all  the  animals  sooner 
or  later  have  to  come  to  the  waterhole.  The  power  of  the  purse  is 
the  waterhole  of  our  constitutional  liberties,  and  we  ought  to  guard 
it  zealously,  as  I  say,  because  sooner  or  later  all  Presidents,  all  ex- 
ecutive officers,  and  all  other  entities  and  elements  of  this  great 
Government  have  to  come  to  the  waterhole.  And  if  there  isn't  any 
water  there,  that  shuts  off  the  action. 

Termination  of  our  involvement  in  Somalia  as  of  March  31  of  this 
year  was  an  action  which  was  entirely  appropriate  to  the  problem. 
We  solved  the  problem  through  the  exercise  of  congressional  con- 
stitutional prerogatives,  particularly  the  power  over  the  purse.  The 
last  time  that  power  was  exercised  was  at  the  close  of  the  Vietnam 
war,  1973. 

It  is  not,  therefore,  for  lack  of  an  appropriate  mechanism  that 
Congress  has  not  exercised  its  powers  in  this  area  more  often,  but 
simply  timidity  on  the  part  of  Congress,  and  a  lack  of  political 
judgment  and  will.  When  that  will  exists,  the  powers  to  exercise  it 
are  there  in  the  Constitution,  and  new  mechanisms  are  not  nec- 
essarily required. 


Your  hearings  are  also  timely  because  a  new  dimension  to  this 
question  has  arisen  in  regard  to  the  role  of  the  U.N.  in  the  resolu- 
tion of  disputes  beyond  the  traditional  peacekeeping  roles  per- 
formed by  U.N.  forces.  In  the  past,  the  U.N.  became  involved  in  sit- 
uations where  all  parties  to  a  dispute,  such  as  in  Cyprus,  in  Gaza, 
and  many  other  places,  were  in  agreement  that  U.N.  forces  should 
serve  as  a  good  faith  buffer  to  help  keep  the  peace. 

The  new  question  involves  situations  where  the  parties  to  a  dis- 
pute do  not  agree  to  the  good  faith  actions  by  a  U.N  force,  and  that 
U.N.  force  goes  into  a  dispute  to  enforce  a  peace  that  may  not  be 
wanted  by  all  of  the  warring  parties. 

Then  tnere  are  gray  areas,  such  as  Bosnia,  where  even  if  the 
warring  parties  agree  to  a  peace  accord  there  may  be,  and  has  been 
as  we  have  seen,  a  continuation  of  violence  over  a  widespread  area. 
The  U.N.  force  that  goes  into  that  situation  spends  a  goodly  portion 
of  its  times  and  effort  trying  but  failing  to  enforce  a  peace  on  un- 
willing parties. 

U.S.  forces  will  always  be  the  principal  targets.  When  warring 
parties  see  that  U.S.  uniform,  it  becomes  a  principal  target  in  any 
multinational  force.  Get  him  first. 

So,  the  question  is  how  the  Congress  is  to  handle  its  responsibil- 
ities in  addressing  commitments  of  U.S.  forces  under  the  U.N.  flag 
in  such  peace  enforcement  operations.  How  can  the  United  States 
maintain  the  same  standards  of  oversight,  responsibility,  and  as- 
sent for  military  operations  that  are  executed  by  an  international 
body,  as  it  does  over  unilateral  military  operations? 

An  international  body  has  its  own  independence  and  sometimes 
its  own  agenda,  separate  from  that  which  might  be  agreed  upon  be- 
tween the  executive  and  legislative  branches  of  the  American  Gov- 
ernment. 

The  Congress  has  a  responsibility  to  address  both  the  funding 
levels  for  U.N.  operations  and  the  type  of  operations  in  which 
American  servicemen  might  participate.  Do  we  have  the  will  and 
the  appropriate  mechanisms  to  preserve  the  role  of  this  institution 
in  the  decisionmaking  process  at  the  U.N.  which  may  commit 
American  troops  to  situations  of  conflict  in  farflung  parts  of  the 
world? 

I  will  state  early  on  here  that  I  think  the  peace  enforcing  role 
for  the  U.N.,  as  the  U.N.  is  presently  constituted,  is  doomed  to  fail- 
ure. It  did  not  work  in  Somalia.  It  is  not  working  in  Bosnia.  Those 
are  the  only  two  operations  that  we,  I  believe,  have  ever  partici- 
pated in  that  could  be  considered  as  peace  enforcing  operations. 
Our  participation,  of  course,  up  to  now  has  been  very,  very  de  mini- 
mus in  Bosnia. 

In  both  cases,  warring  parties  have  intimidated  U.N.  forces, 
using  them  to  enhance  their  own  positions  without  the  U.N.  re- 
sponding adequately.  The  U.N.  does  not  have  adequate  weaponry, 
experience,  command  and  control,  or  logistical  infrastructure  to  en- 
gage in  a  war  in  either  a  Third  World  African  nation  or  an  ethnic 
caldron  in  the  Balkans. 

Indeed,  the  U.N.  has  conceded  this  reality  and  would  turn  over 
any  peace  enforcement  operation  in  Bosnia  to  NATO  for  implemen- 
tation. The  U.N.  has  in  fact  been  humiliated  as  a  force  in  Bosnia 
almost  on  a  daily  basis. 
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So,  I  cannot  approve,  generally,  the  sending  of  U.S.  forces  into 
a  peace  enforcing  operation  under  the  U.N.  as  we  now  know  it,  nor 
do  I  think  that  tne  provision  of  the  many  millions  or  billions  of  dol- 
lars and  the  years  it  would  take  to  build  such  an  infrastructure  at 
the  U.N.  are  necessarily  in  U.N.  interests. 

Ambassador  Albright  is  doing  a  fine  job  as  the  U.S.  representa- 
tive to  the  U.N.  First,  I  commend  her  for  bringing  a  certain  degree 
of  forthrightness,  common  sense,  and  good  judgment  to  the  Secu- 
rity Council  deliberations  over  new  peacekeeping  missions. 

Previously,  the  Security  Council  would  approve  a  U.N.  peace- 
keeping mission  and  then  start  asking  how  much  it  would  cost, 
how  many  troops  would  be  involved,  and  how  long  it  would  last. 
Ambassador  Albright  now  suggests  that  we  get  the  horse  before  the 
cart  and  require  that  such  basic  questions  be  addressed  to  the  ex- 
tent possible  before  the  Security  Council  votes. 

She  has  also  demonstrated  a  willingness  to  point  out  what  is 
wrong  at  the  U.N.  as  well  as  what  is  right.  She  has  praised  the 
current  U.N.  leadership  for  being  active  and  engaged,  but  has  not 
hesitated  to  offer  criticism  when  she  felt  that  the  Secretary  Gen- 
eral was  overreaching  or  when  U.N.  involvement  became  counter- 
productive. 

As  she  puts  it,  she  wants  the  United  States  to  be  the  U.N.'s  first 
friend  and  first  critic,  and  I  think  that  is  the  proper  attitude. 

But  perhaps  the  most  important  improvement  in  the  functioning 
of  the  U.S.  representative's  office  has  been  a  heightened  under- 
standing of  the  need  for  open  communication  and  effective  con- 
sultation with  the  legislative  branch. 

In  testimony  before  this  committee  last  fall  Ambassador  Albright 
discussed  the  ways  in  which  routine  consultations  can  help  to  con- 
tribute to  better  policy.  She  clearly  understands  that  the  continu- 
ously evolving  world  situation  demands  a  more  regular  system  and 
not  just  crisis-driven  consultation. 

Last  fall  she  assured  me  in  a  private  meeting  something  that  she 
later  reiterated  to  this  committee,  namely,  to  institute  monthly 
briefings  to  keep  the  Congress  fully  informed  on  U.N.  activities  and 
schedules,  and  she  has  followed  up  on  that  promise  and  conducted 
a  briefing  each  month  since  that  time. 

These  briefings  include  a  review  of  the  Security  Council's  cal- 
endar for  the  coming  month,  a  discussion  of  current  and  prospec- 
tive peacekeeping  operations,  financing  issues,  and  other  matters  of 
interest. 

This  is  the  kind  of  consultation  that  can  help  make  the  system 
work.  Proper  consultation  can  help  the  Congress  to  evaluate  pro- 
posals, and  is  essential  to  consensus  building.  And  it  also  helps  our 
representative  at  the  U.N.  to  know  and  have  a  better  understand- 
ing as  to  just  where  the  Congress  stands,  what  are  the  opinions 
here,  how  much  support  is  there  here,  and  so  on. 

This  routine  consultation  lays  the  foundation  for  the  case-to-case 
examinations  that  will  be  needed  for  future  involvements.  I  have 
witnessed  improved  cooperation  in  consultation  from  other  parts  of 
the  executive  branch,  national  security  apparatus,  as  well.  The  ad- 
ministration has  been  hard  at  work  over  the  last  few  days  briefing 
Members  of  the  Senate  on  clarifying  its  conception  of  the  proper 
role  of  U.N.  peacekeeping  in  the  broad  framework  of  U.S.  policy. 


And  I  think  the  President  is  on  the  right  track  in  limiting  this  ac- 
tivity, both  in  terms  of  dollars  and  scope. 

I  certainly  encourage  the  members  of  this  committee  to  partici- 
pate fully  in  the  process  of  working  with  the  executive  branch  in 
reaching  a  consensus  on  peacekeeping  policy. 

Clearly,  the  United  States  must  address  the  questions  of  when, 
where,  and  how  to  use  military  force  as  part  of  the  debate  about 
U.S.  engagement  in  the  post-cold  war  world. 

As  the  Nation  wrestles  with  these  questions,  it  is  up  to  the  Con- 
gress to  find  a  way  to  effectively  perform  the  role  envisioned  by  the 
framers  of  the  Constitution  in  creating  our  system  of  checks  and 
balances. 

In  Federalist  No.  69,  Alexander  Hamilton  noted  that  the  Presi- 
dent is  to  be  Commander  in  Chief  of  the  Army  and  Navy  of  the 
United  States.  In  this  respect,  his  authority  would  be  nominally 
the  same  with  that  of  the  King  of  Great  Britain,  but,  in  substance, 
much  inferior  to  it. 

This  is  Alexander  Hamilton  talking,  not  Robert  C.  Byrd. 

"It  would  amount  to  nothing  more  than  the  supreme  command 
and  direction  of  the  military  and  naval  forces  as  first  general  and 
admiral  of  the  Confederacy.  While  that  of  the  British  King  extends 
to  the  declaring  of  war  and  to  the  raising  and  regulating  of  fleets 
and  armies,  all  of  which,  by  the  Constitution  under  consideration 
would  appertain  to  the  legislature." 

Mr.  Chairman,  this  constitutional  structure  forces  the  two 
branches  to  share  power  in  order  to  check  the  abuses  of  either 
branch,  and  to  ultimately  act  on  the  basis  of  a  broad  national  con- 
sensus to  produce  sound,  sustainable  and  successful  foreign  policy. 
And  therein  lies  the  beauty  and  the  ultimate  strength  of  the  sys- 
tem. 

The  President's  position  is  strengthened,  not  weakened,  by  devel- 
oping a  consensus  and  getting  the  Congress  and,  by  a  proxy,  the 
American  people  on  record  in  support  of  his  policy. 

And,  conversely,  Presidential  policies  will  fail,  absent  substantial 
consensus  between  the  two  branches. 

The  Congress  cannot  legislate  every  detail  of  how  the  President 
should  execute  policy.  But  Congress  should  set  the  parameters  of 
policy  involving  the  Nation's  use  of  force  abroad.  Those  parameters 
will  reflect  congressional  and  public  opinion,  and  will  represent 
policies  that  can  be  sustained  in  a  bipartisan  manner. 

One  area  that  we  have  always  wrestled  with  is  the  issue  of  prior 
consultation. 

Now,  what  does  consultation  mean? 

It  means  different  things  to  different  people,  depending  on 
whether  they  are  in  the  executive  branch  or  in  the  legislative 
branch,  although  some  in  the  legislative  branch  agree  with  those 
in  the  executive  branch  as  to  what  consultation  means. 

To  be  forewarned  is  to  be  forearmed.  Instead  of  intervening  in  an 
ongoing  operation,  such  as  Somalia,  after  combat  forces  are  com- 
mitted to  a  hostile  environment,  and  after  we  have  taken  casual- 
ties, certainly  it  would  be  far  better  if  a  judgment  not  to  commit 
those  forces  had  been  made  in  advance. 


10 

We  wrestled  with  a  new  consultative  mechanism  in  Senate  joint 
resolution  322,  introduced  by  me,  I  believe,  in  August  1988,  toward 
the  end  of  the  100th  Congress. 

I  testified  before  this  same  committee,  along  with  Senators 
Mitchell,  Nunn,  and  Warner,  on  this  matter  on  August  3,  1988. 

Incidently,  the  great  Battle  of  Cannae  took  place  on  August  2  in 
the  year  216  B.C.  Hannibal  inflicted  the  greatest  defeat  upon  the 
Roman  Legions  that  was  ever  inflicted. 

So,  it  was  on  August  3,  but  not  the  day  after  Cannae,  that  I  ap- 
peared before  this  committee  and  testified — several  hundred  years 
later.  I  was  not  around  when  Cannae  was  fought. 

It  is  not  just  that  the  President  is  often  reluctant  to  consult,  but 
it  is  always  the  case  that  if  we  are  honest  with  ourselves  we  here 
sometimes  do  not  want  early  responsibility.  We  would  rather  not 
have  it,  so  that  we  can  apply  20/20  vision  later  and  harp  and  criti- 
cize from  the  sideline.  So,  we  are  not  always  eager  to  be  in  on  the 
takeoff  of  an  operation. 

But  we  have  a  responsibility  to  our  constituents  to  insist  on 
meaningful  consultation,  meaningful  consultation,  with  the  execu- 
tive, which  means  before  a  decision  to  commit  forces  is  made,  not 
just  notice  of  a  decision  already  made  or  notice  that  the  bombs  are 
en  route,  or  the  forces  are  on  their  way.  That  is  not  consultation 
in  the  sense  that  there  needs  to  be  consultation. 

We  are  provided  a  specific  consultative  mechanism  in  Senate 
joint  resolution  322,  a  permanent  consultative  body  consisting  of 
congressional  leadership  and  committee  chairmen  and  ranking 
members,  to  make  it  easier  for  our  President  to  consult.  Early  and 
timely  consultations  mean  not  just  advising  the  elected  leaders. 
Consultations  up  to  that  point  are  all  right.  Then  there  develops 
a  situation,  if  it  moves  forward,  when  there  has  to  be  more  than 
just  consultations.  There  should  be  action,  one  way  or  the  other,  by 
the  Congress. 

Congress  has  to  be  willing  to  step  up  to  the  plate  early  and  say 
yes  or  no,  not  maybe,  and  not  simply  sit  on  the  sidelines,  as  I  say, 
and  criticize  an  operation  that  has  failed,  such  as  Lebanon,  after 
the  disaster  has  occurred  and  we  all  have  that  benefit  of  20/20 
hindsight. 

So,  there  is  a  question  of  our  willingness  to  bite  the  bullet  over 
committing  forces. 

The  expanded  agenda  at  the  U.N.  to  engage  in  peacekeeping,  and 
particularly  the  question  of  peacekeeping  or  peace  enforcement  op- 
erations, highlights  the  problem. 

How  can  we  get  into  that  game  early  enough  to  stop  something 
foolish  before  it  happens? 

One  mechanism  I  might  suggest,  which  would  not  particularly 
deal  entirely  with  that  problem,  but  it  would  be  in  relation  to  it, 
would  be  to  put  the  $300  million  requested  by  the  administration 
in  its  fiscal  year  1995  DOD  budget  for  U.N.  assessments  for  peace 
enforcement  operations  into  a  special  account  in  the  Treasury.  The 
Congress  would  then,  I  repeat,  then,  have  to  act  a  second  time  to 
appropriate  the  money  in  a  subsequent  act  out  of  this  account  dur- 
ing the  year  after  receiving  the  request  by  the  administration  to 
support  a  particular  U.N.  peace-enforcing  operation. 
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In  other  words,  we  do  not  put  the  money  into  the  trust  fund  and 
just  say  that  is  carte  blanche,  use  it  as  you  wish.  We  put  it  into 
the  trust  fund  so  that  you  will  have  some  idea  that  there  is  that 
much  money  there  if  you  can  justify  assessing  for  it.  And  then, 
Congress  may  act  to  appropriate  it  for  that  justified  purpose. 

Thus,  the  Congress  could  bring  some  discipline  to  the  process  of 
funding  U.N.  peacekeeping  operations,  and  could,  at  the  same  time, 
make  judgments  on  the  wisdom  of  U.S.  involvement  in  these  peace- 
making forays.  By  appropriating  a  specific  limited  amount  in  such 
an  account,  the  Congress  could  tell  the  Executive  exactly  how  much 
is  available  to  spend  on  these  operations  if  he  can  justify  them,  but 
would  retain  the  ability  to  approve  each  operation  by  requiring  a 
second  action. 

If  anyone  has  doubts  about  the  need  to  keep  U.N.  peacekeeping 
assessments  under  control,  let  me  direct  the  attention  of  the  com- 
mittee— I  am  not  sure  that  Senator  Feingold  can  see  that.  Let  me 
direct  the  attention  of  the  committee  to  this  chart  to  my  left. 

And  small  charts  will  be  provided  to  each  member  of  the  commit- 
tee. 

[The  chart  referred  to  may  be  found  in  committee  files.] 

Senator  Byi*d.  We  can  see  the  astronomical  increases  that  have 
taken  place  over  the  last  five  years,  beginning  in  1990.  The  blue 
bar  represents  the  total  cost  of  the  peacekeeping  operation.  The  red 
portion  of  the  bar  represents  the  U.S.  assessed  share  of  the  total. 

Beginning  in  fiscal  year  1990,  the  total  cost  was  $316  million, 
with  the  U.S.  cost  approximating  30  percent  of  that,  or  $97  million. 
In  1991,  the  total  cost  of  peacekeeping  rose  to  $360  million,  with 
the  U.S.  share  $109  million.  In  fiscal  year  1992,  the  total  cost  sky- 
rocketed to  $1.55  billion — in  other  words,  $1.55  for  every  minute 
since  Jesus  Christ  was  born — $1.55  billion,  of  which  the  U.S.  share 
was  again  roughly  30  percent,  or  $417  million. 

In  fiscal  year  1993,  the  total  share  was  $2.8  billion,  of  which  the 
U.S.  share  was  $855  million.  And  in  fiscal  year  1994,  the  total 
share  was  $3,472  billion,  and  again,  the  United  States  shared  pro- 
portionately in  the  amount  of  $1,055  billion. 

Therefore,  since  1990,  the  U.N.  costs  have  gone  up  1,088  percent. 
And  since  the  United  States  pays  an  assessment  of  slightly  more 
than  30  percent,  our  share  has  likewise  jumped  proportionately 
1,088  percent. 

Now,  I  wonder  how  many  of  our  colleagues  know  the  full  extent 
of  this  rise.  Clearly,  the  legislative  branch  must  bring  this  under 
more  control.  I  fully  support  the  efforts  of  the  President  and  Am- 
bassador Albright  to  address  the  problem  at  the  source,  the  U.N. 
But  I  think  the  Congress  is  obligated  to  find  a  way  to  apply  re- 
straint— some  restraint — through  the  power  of  the  purse. 

And  the  fund  that  I  have  suggested  would  make  available  a  set 
amount  of  money,  but  positive  decisions  would  be  subsequently  re- 
quired by  the  Congress  on  a  case-by-case  basis  before  the  com- 
mencement of  our  participation  in  any  U.N.  operation. 

Two  recent  foreign  involvements  demonstrate  the  need  for  par- 
ticipation from  both  branches.  Before  entering  into  the  Persian 
Gulf  war,  President  Bush  was  given  a  vote  by  the  Senate  after 
quite  some  deliberation,  some  debate.  And  I  was  one  of  those  who 
voted  to  delay  the  war  in  the  Gulf,  believing,  as  General  Powell  did 
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and  as  others  in  the  military,  Admiral  Crowe  I  believe,  and  many 
other  persons  in  and  outside  the  military  and  the  executive  and 
Congress,  that  we  should  give  sanctions  a  little  longer  time.  I  voted 
to  delay. 

We  made  our  case.  We  were  in  the  minority.  And  once  that  vote 
was  cast,  we  closed  ranks.  There  were  no  Republicans,  no  Demo- 
crats, no  majority,  and  no  minority.  And  we  said  to  the  Iraqis,  Do 
not  misunderstand  our  system;  we  are  all  together. 

Two  recent  foreign  involvements  demonstrate  the  need — and  one 
of  those  was  the  Persian  Gulf  war — the  need  for  participation  from 
both  branches  and,  as  a  result,  then,  of  the  Congress  taking  a 
stand.  As  a  result,  the  Congress  and  the  American  people  remained 
solidly  behind  President  Bush  as  he  successfully  prosecuted  the 
war. 

Contrast  that  with  the  whole  sorry  history  of  evading  responsibil- 
ity for  building  a  consensus  on  U.S.  involvement  in  Central  Amer- 
ica in  the  1980's.  The  administration's  constant  avoidance  and 
eventual  circumvention  of  the  Congress  culminated  in  the  disaster 
of  illegal  aid  to  the  contras.  The  use  of  the  ultimate  congressional 
weapon,  the  cutoff  of  funds  in  the  case  of  Somalia,  resulted  from 
congressional  inattention  initially  to  the  situation  there,  and  from 
the  administration's  apparent  reluctance  to  push  for  congressional 
endorsement  of  a  policy  in  which  the  U.N.  was  leading. 

Ideally,  last  fall's  Senate  debate  on  Somalia  should  have  taken 
place  months  earlier.  This  would  have  allowed  the  President  to 
shape  a  policy  that  had  the  full  support  of  the  Congress  and  the 
American  people.  And,  hopefully,  that  is  the  lesson  to  be  learned 
from  this  episode  and  the  precedent  that  was  set. 

President  Clinton  has  clearly  indicated  that  he  should  seek  con- 
gressional approval  for  any  major  operation  involving  U.S.  ground 
forces  in  Bosnia.  That  is  a  wise  and  prudent  policy.  And  the  surest 
force  to  develop  and  sustain  a  consensus  for  any  such  operation. 

Resolutions  of  approval  such  as  occurred  in  the  context  of  the 
Persian  Gulf  war  are  a  very  useful  tool  to  use,  particularly  in  so- 
called  peace-enforcing  operations  where  U.S.  forces  would  be  com- 
mitted and  be  at  great  risk. 

In  the  case  of  Somalia,  Congress  exercised  the  power  of  the  purse 
to  force  an  end  to  an  action  whose  mission  had  changed,  and  had 
almost  no  support  in  the  Congress  or  among  the  American  people. 
U.S.  troops  had  been  in  the  Somalia  operation  for  almost  a  year, 
without  the  endorsement  of  Congress  or  the  full  support  of  the 
American  people  concerning  the  changed  mission.  And  U.S.  policy, 
largely  given  over  to  the  U.N.,  was  floundering. 

Additionally,  the  humanitarian  mission,  as  I  have  said,  in  Soma- 
lia had  changed  into  something  far  beyond  the  original  intent.  The 
amendment  that  I  offered  to  the  defense  appropriations  bill  was 
the  proper  exercise  of  congressional  authority  to  bring  an  end  to 
what  had  become  an  unwise  adventure.  And,  prior  to  that,  I  had 
offered  a  proposal  in  conjunction  with  the  defense  authorization 
bill. 

While  the  Congress  is  a  deliberative  body  and  the  checks  and 
balances  between  the  two  branches  and,  indeed,  within  the  Con- 
gress itself  were  deliberately  created  to  be  unwieldy  in  terms  of 
hasty  decisionmaking,  in  matters  of  war  and  peace  relatively  rapid 
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decisionmaking  is  sometimes  necessary.  In  most  instances  of  recent 
vintage,  however,  as  in  the  cases  of  Lebanon,  Somalia,  Bosnia,  and 
the  war  with  Iraq,  urgency  has  not  overwhelmed  our  process. 

Indeed,  with  the  Persian  Gulf  war,  considerable  informed  debate 
preceded  our  involvement,  and  there  was  also  debate  and  action  in 
this  body  to  terminate  our  involvement  in  Somalia.  So,  the  issue 
is  not  that  recent  situations  have  overwhelmed  our  process,  as  I 
say,  the  issue  is  whether  we  in  the  Congress  can  make  timely  and 
difficult  decisions,  and  whether  the  Chief  Executive  will  seek  time- 
ly and  helpful  decisions. 

In  this  regard,  I  would  repeat  what  I  and  others — many  on  this 
committee—nave  said  over  the  last  few  years:  the  War  Powers  Res- 
olution, intended  to  stop  us  from  a  creeping  involvement  without 
clear  decisionmaking,  has  not  worked.  And  it  will  not  work. 

My  main  point  is  that  while  consultations  between  the  two 
branches  are  necessary  and  helpful,  consultations  alone  can  never, 
in  and  of  themselves,  be  sufficient  for  effective  discharge  of  Con- 
gress' constitutional  responsibilities,  where  the  Nation's  land  and 
naval  forces  are  about  to  be  placed  in  hostile  situations  abroad,  and 
especially  under  circumstances  that  may  be  of  more  than  a  brief 
duration. 

Nothing  can  prove  more  effective — I  will  end  my  discourse  as  I 
began — nothing  can  prove  more  effective  than  the  one  constitu- 
tional tool  that  our  constitutional  framers  wrote  into  the  Constitu- 
tion in  1787,  in  article  1,  section  9,  one  constitutional  tool  that  this 
Congress  has  had  available  and  will  always  have  available  if  too 
many  Senators  do  not  lose  their  good  judgment  and  common  sense, 
as  well  as  House  members,  and  give  it  away;  namely,  the  power 
of  the  purse. 

Mr.  Chairman,  I  thank  you,  and  I  thank  the  members. 

The  Chairman.  Thank  you  very,  very  much.  Senator  Byrd. 

I  appreciate  the  historical  analogies.  I  think  it  was  George  Santa- 
yana  who  said,  Those  who  forget  the  lessons  of  history  are  con- 
demned to  repeat  them.  And  I  think  you  have  underlined  that 
point  very  much. 

I  think  back  a  few  years  to  the  San  Francisco  conference  that 
created  the  U.N.,  and  we  worked  very  hard  to  do  that  charter- — a 
4-month  effort,  people  from  all  over  the  globe  on  the  winning  side 
in  the  war  participated.  And  I  was  curious  how  in  article  43,  which 
provides  for  the  forces  to  be  made  available  to  the  U.N.,  how  you 
saw  that  fitting  in,  or  if  you  did  see  it  fitting  in  with  our  own  Con- 
stitution. Have  you  given  some  thought  to  that? 

The  reason  I  mentioned  article  43  is  that,  by  coincidence,  it  was 
an  article  I  worked  on  45  years  ago  at  San  Francisco,  and  it  is  now 
still  the  relevant  article. 

Senator  Byrd.  Well,  your  question,  then,  Mr.  Chairman?  What  is 
your  question  precisely? 

The  Chairman.  My  question  is  basically  the  article  which  says 
all  members  of  the  U.N.,  in  order  to  contribute  to  the  maintenance 
of  peace  and  security,  undertake  to  make  available  to  the  Security 
Council  on  its  call  in  accordance  with  the  special  agreement,  armed 
forces,  assistance,  facilities,  et  cetera,  et  cetera. 

Senator  Byrd.  Mr.  Chairman,  are  you  asking  me  whether  or  not 
I  support  that? 
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The  Chairman.  Well,  how  you  see  it  fitting  into  the  Constitution. 
Obviously,  our  Constitution  has  priority.  And  I  am  wondering  how 
we  can  make  both  work  together. 

Senator  Byrd.  I  do  not  think  it  can.  I  do  not  think  article  43  is 
consonant  with  our  Constitution.  That  provision  looks  suspiciously 
to  me  like  the  creation  of  a  U.N.  army,  which  the  President  has 
already  rejected.  It  looks  to  me  as  though  it  would  give  the  U.N. 
the  capability  to  use  our  forces,  our  materiel,  and  our  equipment 
without  further  reference  to  our  approval. 

And  such  agreements,  I  am  advised  by  committee  staff,  have 
never  been  consummated.  Given  the  current  climate  toward  U.N. 
peacekeeping  enforcement  operations,  I  would  not  support  the  con- 
clusion of  such  agreements. 

The  Chairman.  Although  in  connection  with  Bosnia  we  may  well 
be  approving  the  use  of  our  planes  in  connection  with  carrying  out 
a  mission  under  U.N.  auspices.  Would  that  not  be,  in  part,  a  U.N. 
operation  of  support  with  American  weapons? 

Senator  Byrd.  Would  the  chairman  kindly  restate  that? 

The  Chairman.  Yes. 

If  American  manpower,  firepower,  or  airpower  is  used  in  connec- 
tion with  the  Bosnia  situation,  would  that  not  then  be  our  men 
being  under  U.N.  control? 

Senator  Byrd.  I  am  not  sure  I  understood  the  last  few  words. 

The  Chairman.  Would  that  not  be  our  men  in  a  U.N.  operation? 

Senator  Byrd.  I  think  it  would  be  our  men  probably  in  a  NATO 
operation. 

Additionally,  I  do  not  think  that  would  be  done  under  article  43. 

The  Chairman.  Of  course,  article  43  agreements,  if  we  make 
them,  do  not  preclude  congressional  approval.  And  that  is  why  I 
think  of  the  two  working  together. 

Senator  Byrd.  It  would  not  preclude  a  congressional  approval  in 
the  first  instance.  Once  we  have  agreed  to  contribute  our  men  and 
women,  our  equipment  and  our  materiel,  I  think  the  horse  is  out 
of  the  barn.  I  do  not  think  it  provides  for  continual  subsequent  con- 
gressional decisions  as  to  the  support.  I  think  once  that  is  in  the 
hands  of  the  U.N.,  then  the  U.N.  will  take  that  to  be  under  its  aus- 
pices and  under  its  control. 

I  cannot  believe  article  43 — I  cannot  believe  that  that  is  in  the 
interest  of  the  United  States  or  in  accordance  with  the  Constitution 
of  the  United  States.  And  I  took  an  oath  to  support  and  defend  the 
Constitution  of  the  United  States,  not  the  U.N.  Charter. 

I  want  Congress  to  retain  control  over  American  manpower, 
equipment,  and  materiel,  and  over  the  funding  of  such  actions. 

The  Chairman.  I  would  agree  with  you  that  American  control  or 
veto  should  be  there.  I  think  back  to  World  War  II,  I  remember  on 
a  North  Atlantic  convoy  we  would  often  have  a  British  task  unit 
commander.  So,  in  a  specific  operation,  you  could  have  a  non-Amer- 
ican in  command  I  would  think. 

Senator  Byrd.  We  are  talking  about  a  different  thing. 

The  Chairman.  Right. 

Senator  Byrd.  We  are  talking  about  a  different  thing  and  a  dif- 
ferent time  and  different  circumstances. 

The  Chairman.  But,  coming  back  to  article  43,  if  the  Congress 
approved  a  specific  allotment  of  forces,  a  battalion,  whatever  it 


15 

would  be,  to  a  U.N.  purpose  or  mission,  that  would  be  acceptable 
in  your  view? 

Senator  Byrd.  I  do  not  think  the  provisions  of  article  43  are  ac- 
ceptable. Article  43  says,  all  members  of  the  U.N. — how  many 
members  are  there? 

The  Chairman.  About  160  I  think. 

Senator  Byrd.  All  right.  All  160  members,  in  order  to  contribute 
to  the  maintenance  of  international  peace  and  security  undertake 
to  make  available  to  the  Security  Council,  on  its  call,  I  repeat,  on 
its  call,  and  in  accordance  with  a  special  agreement  or  agreements, 
armed  forces,  assistance  and  facilities,  including  rights  of  passage 
necessary  for  the  purpose  of  maintaining  international  peace  and 
security. 

Now,  who  is  to  determine  what  is  necessary  for  the  purpose  of 
maintaining  international  peace  and  security?  And  what  does  it 
mean  when  it  says,  on  its  call?  On  whose  call? 

The  Chairman.  On  the  Security  Council's  call  is  how  I  would  in- 
terpret that. 

Senator  Byrd.  Yes. 

The  Chairman.  And  we  always  have  a  veto  in  the  Security  Coun- 
cil. It  is  a  power  we  should  never  give  up. 

Senator  Byrd.  The  agreement  or  agreements  shall  be  negotiated 
as  soon  as  possible  on  the  initiative  of  the  Security  Council.  They 
shall  be  concluded  between  the  Security  Council  and  members  or 
between  the  Security  Council  and  groups  of  members,  and  shall  be 
subject  to  ratification  by  the  signatory  states  in  accordance  with 
their  respective  constitutional  processes. 

Once  the  United  States  agrees  to  supply  x  number  of  battalions 
and  the  equipment  in  accordance  therewith  and  materiel,  then  they 
are  on  call.  American  men  and  women  are  on  call. 

Whose  call? 

The  Security  Council's  call. 

That  is  in  accordance  with  the  original  special  agreement.  But 
once  they  are  on  call,  is  the  U.N.  going  to  deal  with  the  legislative 
branch  here  and  say:  Now,  these  men  and  women  are  going  to  be 
put  into  a  hostile  situation?  This  thing  is  a  game — I  will  use  the 
word  game;  I  do  not  mean  it  in  that  sense,  but  I  will  use  it — a 
game  between  the  U.N.  and  the  executive  branch.  The  U.N.  does 
not  come  to  the  Congress  of  the  United  States  and  seek  its  advice 
and  consent.  It  deals  with  the  executive  branch. 

So,  once  that  agreement  is  made  and  we  submit  to  the  call  of  the 
U.N.  Security  Council,  10  battalions,  3  battalions,  1  division,  what- 
ever, then  it  says,  all  members  undertake  to  make  available  to  the 
Security  Council,  on  its  call,  I  repeat,  on  its  call,  armed  forces,  as- 
sistance, and  facilities,  including  rights  of  passage  necessary  for 
the  purpose  of  maintaining  international  peace  and  security.  I 
think  the  phrase  in  question  is:  on  its  call. 

So,  it  is  a  great  problem,  a  great  problem.  And  who  is  going  to 
pay  the  cost?  Who  is  going  to  pay  the  cost  of  these  military  forces 
that  we  subject  to  the  call  of  the  U.N.  Security  Council? 

The  Chairman.  I  thank  you.  I  appreciate  the  difficulties.  And  we 
will  have  to  work  our  way  through  them  as  we  deal  with  the 
Bosnia  situation. 
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I  think  my  10  minutes  has  expired,  and  I  would  now  turn  to  Sen- 
ator Coverdell,  the  ranking  Republican. 

Senator  Coverdell.  Thank  you,  Mr.  Chairman. 

Senator,  I  thoroughly  enjoyed  hearing  your  presentation  here 
this  morning.  In  the  prelude,  or  the  historical  prolog  of  your  com- 
mentary, you  talked  about  the  moral  of  the  destruction  of  Rome, 
and  you  said,  I  believe,  first,  there  was  freedom,  glory,  wealth. 

Senator  Byrd.  Freedom,  then  the  glory,  wealth,  vice,  corruption, 
and  barbarism  at  last. 

Senator  Coverdell.  Where  are  we?  [Laughter.] 

Senator  Byrd.  And  history,  with  all  her  volumes  vast,  hath  but 
one  page.  We  are  right  in  tne  center  of  that  page  of  history.  That 
is  where  we  are.  And  we  should  heed  the  lesson. 

And,  by  the  way,  your  question  leads  me  to  recommend  to  your 
attention  the  14  speeches  that  I  made  in  the  U.S.  Senate  last  year 
without  notes,  not  written  speeches,  without  notes  and  with  charts, 
in  which  I  drew  various  parallels  between  the  Roman  people,  the 
history  of  the  Romans  and  our  own  people,  and  our  own  American 
history — various  parallels.  Those  14  speeches  ought  to  be  required 
teaching,  ought  to  be  required  courses  in  every  college  and  high 
school  in  this  country.  Not  because  I  wrote  them,  not  because  I 
stated  them,  but  because  they  are  the  lessons  of  history.  They  are 
facts. 

We  do  not  teach  history  any  more  in  all  too  many  schools  in  this 
country.  We  teach  some  brand  of  sociology.  We  do  not  teach  his- 
tory. 

Senator  Coverdell.  Senator,  I  have  read  the  14  speeches,  and 
I  would  commend  them  to  all  the  Members  of  the  Senate.  I  am 
sure  many  of  them  have  read  them.  I  think  the  American  people 
have  a  similar  sense  of  where  we  are  on  this  clock  in  history  that 
you  have  alluded  to,  and  are  endeavoring  to  call  upon  us  to  hope- 
fully alter  the  inevitable. 

But,  to  move  forward  into  your  discussion  about  foreign  policy, 
and  particularly,  we  have  been  discussing  this  morning  the  ques- 
tion of  the  commitment  of  U.S.  personnel  in  a  hostile  situation.  I 
agree  with  your  conclusion  regarding  section  43  of  the  U.N.  Char- 
ter implicitly. 

But  I  think  that  we  are  in  the  midst,  right  at  this  particular  day, 
of  considerable  confusion  about  our  relationship  with  a  world  gov- 
ernance organization.  And  this  morning,  in  the  New  York  Times, 
it  said,  to  paraphrase  the  editorial  or  the  commentary  on  our  new 
posture,  it  said  that  the  decision  as  to  whether  or  not  airstrikes 
would  be  utilized  in  the  Bosnian  situation  would  be  the  decision  of 
Boutros-Boutros  Ghali,  Secretary-General  of  the  U.N. 

Are  you  concerned — do  you  feel  there  is  a  lack  of  clarity  in  terms 
of  the  decision  to  commit  perhaps  American  personnel  into  a  hos- 
tile war-like  action  in  Bosnia? 

Senator  Byrd.  I  will  certainly  want  to  study  this  matter  care- 
fully. There  is  no  question  that  there  are  risks  involved.  But  I 
think  that,  as  I  understand  it — and  I  was  not  down  at  the  White 
House  yesterday,  I  had  the  pleasant  task  of  shepherding  the  appro- 
priations supplemental  bill  in  the  Senate — but  it  is  my  understand- 
ing that  the  President,  in  participating  in  airstrikes,  means  that 
this  would  be  a  limited  action.  They  would  be  carried  on  under 
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the — or  in  conjunction  with  other  NATO  forces  and  that  there 
would  be  no  ground  forces  involved  in  a  major  way. 

So,  I  might  support  that  action. 

The  point  I  am  making  is  that  Congress  ought  to  take  a  position, 
either  supporting  or  not  supporting.  As  I  say,  I  probably  would  sup- 
port that  limited  action.  But,  as  I  say,  it  would  be  a  multilateral 
action,  being  a  NATO  action,  not  a  U.N.  action.  I  probably  would 
support  that. 

But  the  Congress,  as  I  say,  ought,  and  the  President  might  well 
seek,  the  support  of  the  Congress,  and  there  ought  to  be  a  resolu- 
tion stating  either  that  we  should  support  it  or  should  not.  And  let 
the  Members  vote  on  it.  That  is  what  I  have  been  saying  in  this 
here.  Congress  ought  to  be  ready  to  take  a  stand.  That  is  what  I 
insisted  on  last  fall  on  Somalia.  We  were  just  going  glibly  down  the 
road,  following  the  U.N.  wherever  it  was  taking  us. 

And  nobody  was  standing  to  his  feet  and  saying,  now,  whoa,  wait 
a  minute  here.  Let  us  have  a  little  debate  about  this  and  let  us 
have  the  Congress  make  a  decision.  And  I  insisted  on  a  vote.  That 
is  what  occurred.  We  had  a  vote,  and  we  used  that  power  of  the 
purse  for  the  first  time  since  the  Vietnam  war.  Hallelujah. 

We  came  back  to  the  conclusion  that  the  Constitution  was  the 
mast  to  which  we  would  bind  ourselves. 

Senator  Coverdell.  Do  you  believe  that  authority  should  be  ex- 
ercised in  this  case? 

Senator  Byrd.  I  think  it  should,  sure.  I  would  be  willing  to  intro- 
duce such  a  resolution  myself,  as  I  did  in  that  case.  Then,  not  only 
the  President  would  know,  but  the  warring  factions  in  Bosnia 
would  also  know:  This  is  not  just  the  Chief  Executive  talking. 
There  is  the  stamp  of  approval  by  the  people's  elected  representa- 
tives. 

You  are  elected  by  the  people.  The  President  is  not.  He  is  elected 
by  electors  who  are  elected  by  the  people. 

Hey,  that  is  the  people's  branch  talking.  Why  should  we  not? 
Why  stand  aside  and  then,  after  something  happens,  criticize  the 
President? 

Senator  Coverdell.  I  would  hope  that  that  perhaps  would  be 
one  of  the  outgrowths  of  this  particular  hearing.  Because  I  think 
the  clock  is  moving  rather  quickly  on  this  situation. 

But,  apart  from  that,  just  to  the  element  of  ceding  the  decision 
away  is  somewhat  bothersome,  even  if  we  have  concluded  that  we 
want  to  engage  in  an  action  that  the  final  decision  to  commit  or 
not  would  have  been  ceded  to  a  nonelected  party,  untrained  in  the 
activity,  beholden  in  no  way  to  our  Constitution  or  our  people. 

Senator  Byrd.  Well,  I  will  say  that  where  I  think  the  rubber 
really  hits  the  road  is  if  later  there  are  about  to  be  injected  land 
forces,  American  land  forces,  then,  if  not  here,  Congress  must  be 
heard  to  take  a  stand.  And  consultation,  "is  not  enough." 

Previous  administrations  have  been  content  with,  "consulta- 
tions." And  Congress  has  lain  down  and  rolled  over,  and  played 
dead  on  the  basis  of  consultation.  Consultations  are  not  enough. 

Consulting  with  the  elected  leadership  is  not  enough.  A  Presi- 
dent needs  the  approval  or  disapproval  of  Congress. 

Senator  Coverdell.  Thank  you  for  your  observations,  Senator. 

Senator  Biden  [presiding].  Mr.  Leader,  how  are  you? 
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I  enjoyed  what  I  heard  of  your  testimony.  I  apologize,  I  was  occu- 
pied with  Judiciary  Committee  matters  for  the  first  part  of  your 
testimony.  I  did  not  read  all  14  of  your  speeches.  I  did  read  six  of 
them  that  related  to  the  second  and  third  phases.  But,  at  any  rate, 
let  me  get  to  what  seems  to  me  to  be — do  you  have  time,  Mr.  Lead- 
er? I  know  you  have  a  lot  of  business. 

Senator  Byrd.  I  have  an  appropriation  bill  to  attend  to  over  in 
the  Senate,  but  you  are  very  gracious  with  your  time  and  so  has 
the  committee  been,  and  I  feel  it  a  privilege  to  be  invited  and  to 
be  here.  So,  I  am  at  your  beck  and  call. 

Senator  Biden.  Well,  I  would  ask  unanimous  consent  that  my 
opening  statement  be  placed  in  the  record  as  if  read  at  this  point. 

[The  prepared  statement  of  Senator  Biden  follows:] 

Prepared  Statement  of  Senator  Joseph  A.  Biden,  Jr. 

Mr.  Chairman,  today  this  committee  begins  an  important  review  of  the  use  of 
American  military  power  in  the  post-cold  war  era.  The  debate  involves  many  issues, 
but  at  its  heart  are  two  fundamental  questions. 

First,  where  do  our  national  interests  lie?  During  the  cold  war,  American  foreign 
policy  was  dominated  by  a  single  imperative:  The  containment  of  an  expansionist, 
anti-democratic  ideology  centered  in  Moscow  and  Beijing.  The  containment  strategy 
shaped  the  lives  of  two  generations  of  Americans,  and  its  success  will  remain  a 
source  of  legitimate  national  pride.  But  cold  war  politics  skewed  the  national  de- 
bate, and  often  yielded  a  reflexive  response  to  Soviet  policy — a  response  that  did 
not,  it  must  be  said,  always  serve  our  interests. 

The  second  fundamental  issue  facing  this  committee  is  the  critical  question  of  who 
decides  to  send  forces  into  harm's  way.  This  is  not  merely  a  question  of  policy — 
about  which  branch  of  government  is  the  wiser  judge  of  the  use  of  American  mili- 
tary power.  It  is  a  fundamental  question  about  constitutional  authority  and  con- 
stitutional duty — a  question  of  how  this  government  proceeds  in  exercising  its  power 
in  the  most  solemn  decision  that  a  Nation  can  make:  To  send  women  and  men  to 
fight  and  die  for  their  country. 

As  you  know,  Mr.  Chairman,  over  five  years  ago,  this  committee  established  a 
special  Subcommittee  on  War  Powers  which  you  kindly  permitted  me  to  chair.  The 
subcommittee  undertook  an  exhaustive  review  of  the  War  Powers  question,  hearing 
from  former  Secretaries  of  State  and  Defense,  a  former  President,  Members  of  Con- 
gress involved  in  drafting  the  War  Powers  Resolution,  as  well  as  numerous  scholars. 

Now  is  an  appropriate  moment  to  renew  the  debate  that  we  undertook  in  1988. 
The  collapse  of  the  Soviet  Empire  has  contributed  to  a  reinvigorated  role  for  the 
United  Nations  in  fostering  settlement  of  conflicts — and  in  seeking  to  prevent  con- 
flicts before  they  erupt.  The  participation  of  the  United  States  in  United  Nations 
operations,  an  impossibility  during  the  cold  war,  raises  profound  questions  about 
congressional  oversight  ana  authorization. 

In  addition,  the  arrival  of  a  Democrat  in  the  White  House  has  led  our  friends  on 
the  other  side  of  the  aisle — who  were  for  so  many  years  attached  to  the  monarchist 
concept  of  the  war  power — to  take  a  new  look  at  the  Constitution  and  to  remind 
themselves  there  is  a  fundamental  constitutional  role  for  Congress  in  the  decision 
to  engage  this  Nation  in  warfare. 

Our  task  today,  if  we  will  accept  and  seek  to  achieve  it,  is  to  overcome  the  flaws 
of  the  existing  War  Powers  Resolution — ironically,  a  law  designed  to  improve  execu- 
tive-legislative branch  comity  on  the  war  power,  that  has  instead  contributed  to  fre- 
quent squabbles  about  the  minutiae  of  the  law's  provisions. 

I  look  forward  to  participating  fully  in  this  review,  and  in  moving  to  restore  the 
balance  of  power  between  the  executive  and  legislative  branches  regarding  the  war 
power. 

Senator  BlDEN.  Without  objection,  that  will  be  done.  [Laughter.] 
Well,  one  person  could  have  objected,  and  he  is  kind  enough  not 
to. 

I  also  would  like  to  state  as  a  preamble,  you  have  not,  but  some- 
times we  confuse  sound  foreign  policy,  sound  defense  policy,  and 
sound  political  judgment  with  sound  constitutional  interpretation. 
I  do  not  have  a  single  disagreement  with  what  you  have  stated 
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here  today  relative  to  the  dangers  inherent  in  a  foreign  and  defense 
policy  that  does  not  have  some  clear  understanding  of  the  cost  at- 
tendant to  it  and  the  potential  ultimate  cost  to  the  American  peo- 
ple. 

That  is  why  I  have  been  so  strongly  in  favor  of  a  serious  debate 
about  what  this  new  world  order  is  supposed  to  mean  and  be. 

But  article  1,  section  8,  not  article  1,  section  9,  is  the  section  that 
contains  one  of  the  most  hotly  debated  separation  of  powers  issues 
in  our  200-year  history,  and  among  constitutional  scholars,  al- 
though there  is  a  clear  weight  of  authority  on  one  side  of  the  issue, 
there  is  a  different  view  held  by  well-respected  people.  And  that  is, 
it  says  in  section  8  the  Congress  shall  have  the  power  to  lay  and 
collect  taxes,  duties,  et  cetera,  it  goes  through  it,  and  shall  be  uni- 
form throughout  the  United  States.  And  it  goes  on  to  list  powers. 
And  it  says,  to  declare  war,  to  grant  letters  of  marque  and  reprisal, 
to  make  rules  concerning  captures  on  land  and  water. 

That  is  always  debated  in  the  context  of  and  juxtaposed  to  article 
2,  section  2:  The  President  shall  be  the  Commander  in  Chief  of  the 
Army  and  Navy  of  the  United  States,  the  militia  of  the  several 
States,  et  cetera. 

And  it  seems  to  me  that  the  antecedent  question,  which  we 
should  always  ask  but  we  never  do — you  did  on  the  floor — is,  before 
we  even  conclude  whether  it  is  sound  policy  or  not  sound  foreign 
policy,  whether  it  makes  sense  or  does  not  make  sense  from  a  pol- 
icy standpoint,  whether  it  is  good  politics,  in  the  best  sense  of  that 
word,  for  the  President  to  be  able  to  get  the  Congress  in  on  the 
takeoff,  as  Vandenburg  said — so,  if  you  are  going  to  ask  us  to  be 
in  on  the  landing — but,  whether  or  not  he  has  the  authority  with- 
out our  approval. 

And  there  has  been  a  great  debate,  and  it  will  continue.  It  was 
taken  to  its  logical  and  I  think  ridiculous  extreme  in  the  Bush  ad- 
ministration, where  their  representatives  asserted  that  article  1, 
section  8  merely  meant  that  the  Congress  could  take  the  Nation  to 
war  even  if  the  President  did  not  want  us  to.  That  is  what  they 
argued  it  meant,  which  is  the  most  perverse  interpretation  of  the 
Constitution  that  had  been  proffered  by  any  President  in  over  200 
years. 

He  ultimately  backed  away  from  that  position. 

But  he  used  the  Truman  doctrine,  not  to  be  confused  the  Truman 
doctrine  in  foreign  policy,  but  the  Truman  approach  with  regard  to 
Korea,  where  we,  I  think,  unwisely  did  not  listen  to  Taft.  But  the 
point  I  am  getting  to  is  this:  Is  it  your  view  that  in  order  for  the 
President  of  the  United  States  to  commit  large  forces  of  U.S. — take 
the  extreme  position — large  numbers  of  U.S.  forces  for  an  indefinite 
period  of  time,  into  an  area  of  conflict,  where  American  life  will  be 
lost,  in  short,  to  change  our  status  from  one  of  peace  with  another 
nation  to  a  state  of  open  warfare,  that  that  requires,  at  some  junc- 
ture at  least,  congressional  approval  under  the  Constitution? 

Senator  Byrd.  I  think  it  does,  and  for  a  number  of  reasons.  One 
reason,  among  many,  Congress  has  to  provide  the  funds.  Without 
the  funds,  then  the  President  cannot  command  armies  and  navies 
and  the  militia  when  called  into  the  actual  service  by  the  country. 
My  answer  is  yes,  I  do. 
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Senator  Biden.  Mr.  Leader,  from  what  I  am  about  to  say,  I  am 
going  to  be  treading  on  thin  ice,  because  you  have  such  an  institu- 
tional memory,  which  so  far  exceeds  mine  or  anyone  else  that 
serves  in  this  body  or,  from  my  observation  as  a  student  of  history, 
ever  served  in  this  body,  so  I  am  taking  a  bit  of  a  risk  here.  But, 
it  seems  to  me  that  the  power  to  control  the  purse,  article  1,  sec- 
tion 9,  is  one  that  is  oft  used  by  those  who  subscribe  to  the  monar- 
chist model  of  the  war  powers  as  the  only  limitation  that  the  Con- 
gress legitimately  has  on  the  Commander  in  Chiefs  decision  to  use 
force  where  he  or  she  concludes  it  must  be  used. 

And  let  us  talk  about  the  practical  dilemma  there.  The  truth  of 
the  matter  is  that  we  can — and  it  is  within  our  authority — to  cut 
off  the  funds  for  a  certain  action.  But,  just  as  you  have  pointed  out, 
that  the  President  would  be  politically  wise  to  seek  the  approval 
of  the  Congress  in  order  to  have  sustained  support  from  the  Con- 
gress when  the  going  gets  rough,  and  so  that  our  stated  adversary 
will  have  no  question  about  the  united  front  that  is  presented  by 
the  United  States,  the  reverse  seems  to  work  in  my  limited  experi- 
ence of  being  here,  coming  at  the  end  of  the  Vietnam  war — it  was 
still  underway  in  1973. 

And  that  is  that  once  American  forces  are  engaged,  once  Amer- 
ican men  and  women  are  dying,  there  is  an  overwhelming  political 
pressure  on  those  of  us  who  hold  public  office  not  to  curtail  what 
they  need  in  order  to  be  able  to  protect  themselves.  And  although 
I  believe — I  know — you  are,  from  a  constitutional  standpoint,  tech- 
nically correct,  this  Nation  has  been  reluctant,  this  Congress,  this 
Senate,  the  House,  Democrat  and  Republican,  has  been  reluctant 
to  cut  off  all  funds.  Because  we  are  forever  in  that  quandary. 

I  remember  when  you  were  the  whip,  and  you  and  Senator 
Mansfield  and  the  Foreign  Relations  Committee,  we  went  down  to 
see  President  Ford  at  the  tail  end  of  the  war  in  Vietnam.  And  the 
one  conundrum  everyone  was  in  was  the  President  kept  saying  he 
had  a  plan  to  end  the  war — but  he  did  not  have  any  plan  to  end 
the  war — and  we  were  threatening  to  cut  off  funds.  And  every  time 
we  would  threaten  to  cut  off  funds,  Dr.  Kissinger  would  stand  up 
and  offer  the  specter  of  American  women  and  men  without  bullets 
in  their  guns,  dying  helplessly  in  the  rice  paddies  of  Vietnam  be- 
cause of  a  heartless  Congress. 

And  so,  the  thing  dragged  on  and  dragged  on  and  dragged  on. 
Which  leads  me  to  a  question,  believe  it  or  not. 

One  of  the  things  that  you  and  others,  and  I  was  at  the  front  end 
of  this  as  a  young  Senator  then,  attempted  to  do  was  to  resolve  the 
ambiguity,  the  intentional  in  my  view  ambiguity,  in  the  Constitu- 
tion relating  to  the  war  clause.  There  is  no  definition  in  the  Con- 
stitution of  what  "Commander  in  Chief  means. 

I  would  argue  that — maybe  I  have  been  teaching  this  course  too 
long  in  law  school,  but  I  would  argue  that  "Commander  in  Chief 
means  the  operational  side.  What  the  Founding  Fathers  were  wor- 
ried about,  the  specter  they  had  in  their  mind,  was  another  Valley 
Forge.  They  had  folks  sitting  back  in  Philadelphia  in  the  Congress 
deciding  to  tell  Washington  when  he  could  move  and  when  he  could 
not,  how  many  troops  he  should  have,  who  should  be  his  lieuten- 
ants and  generals,  and  that  was  what  they  feared. 
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They  wanted  a  Commander  in  Chief:  once  the  Nation  decided  to 
engage  in  hostilities,  then  let  it  be  directed  by  the  Commander  in 
Chief:  But  there  are  others  who  argue  differently. 

But  to  the  point,  the  War  Powers  Resolution  was  an  attempt,  a 
failed  attempt  but  nonetheless  an  attempt,  to  have  a  roadmap,  if 
you  will,  an  agreement  between  the  executive  and  the  legislative 
branch,  as  to  what  the  parameters  of  each  of  their  powers  were, 
without  clearly  delineating  them.  And  it  failed  for  a  number  of  rea- 
sons, which  I  will  not  go  into  now. 

But  I  would  like  to  ask  you.  I  have,  after  a  series  of  hearings 
held  in  this  committee  in  1988  on  the  War  Powers  Act,  prepared 
an  alternative,  a  document  in  which  I  have  no  pride  of  authorship 
and  I  am  open  to  change  in,  that  is  referred  to,  the  Use  of  Force 
Act.  I  would  like  to  ask  you  now,  not  necessarily  now  to  comment 
on  it,  but  I  would  ask  you — whether  in  time  you  would  be  prepared 
to  give  this  committee  your  insights  into  whether  or  not  the  ap- 
proaches taken  in  that  legislation  may  be  more  workable  and  con- 
sistent with  your  view  of  the  relationship  between  the  authority  of 
the  President  to  unilaterally  commit  U.S.  forces,  under  what  cir- 
cumstances, for  how  long,  with  and  without  congressional  approval. 

Would  that  be  appropriate? 

Senator  Byrd.  Yes,  I  would  be  very  happy  to  study  the  matter 
and  to  discuss  it  with  you. 

May  I  say  that  this  same  problem  confronted  the  constitutional 
framers.  The  original  draft  used  the  word  "make,"  "Congress  shall 
make  war,"  and  Charles  Pinckney,  I  believe  it  was,  objected  to  that 
word,  saying  in  essence  that  Congress  is  not  always  in  session. 
Moreover,  the  House  of  Representatives  is  too  large  a  body,  it  is 
unwieldy;  they  are  not  always  in  session,  they  are  not  here.  Sup- 
pose there  is  an  invasion. 

So  Madison  offered  to  amend  and  did  provide  the  amendment  to 
change  the  word  "wage"  to  "declare,"  so  Congress  would  declare 
war,  leaving  the  making  of  war  up  to  the  Commander  in  Chief. 
Congress  obviously  could  not  make  war.  It  was  not,  as  I  say  and 
as  Pinckney  said,  in  session  year  round,  as  it  has  been  in  more  re- 
cent years. 

So  there  was  that  confusion.  And  Madison  and  others  felt  that, 
with  respect  to  invasion  or  a  sudden  emergency  in  which  our  coun- 
try or  our  people  are  put  into  danger,  the  President  has  the  inher- 
ent power  as  Commander  in  Chief  to  act  to  repel  that  invasion.  If 
Congress  is  out  of  town,  somebody  has  to  act.  The  President  has 
that  inherent  power  to  use  military  force  in  that  kind  of  situation. 

But  if  it  is  going  to  be  prolonged,  then  Congress,  which  has  the 
power  of  the  purse  and  has  to  fund  these  operations,  has  to  get  into 
the  act. 

Now,  the  chairman  mentioned  the  Vietnam  war  and  situations  in 
which  we  got  involved  little  by  little  and  before  we  knew  it  we  are 
in  over  our  heads,  and  then  indeed  Henry  Kissinger  was  right: 
Wait,  we  cannot  just  suddenly  pull  the  rug  out  from  under  our  boys 
who  are  sent  there,  not  because  they  always  asked  to  go. 

But  again,  the  fault  lies  with  the  legislative  branch  when  it  did 
not  act  in  the  beginning.  There  was  a  lot  of  debate  and  there  were 
some  votes  and  so  on.  Time  after  time  we  supported  appropriations 
for  that  war. 


22 

I  was  one  of  the  last  Senators  to  leave  Vietnam,  vicariously.  I 
continued  to  support  the  effort.  I  have  changed  my  views  a  lot  as 
time  has  taken  its  toll.  I  can  recall  the  wrenching  decisions  that 
President  Johnson  had  to  make  in  that  situation.  All  too  often  lead- 
ership of  the  Congress  is  under  the  same  party  as  the  Chief  Execu- 
tive. I  should  not  say  all  too  often,  but  very  often  that  is  the  case, 
and  I  think  there  is  a  reluctance  on  the  part  of  the  congressional 
leadership — when  it  is  of  the  same  party  as  the  President,  there  is 
a  reluctance  by  the  leadership  to  say,  well,  now,  let  us  have  a  vote 
on  it.  And  I  think  that  in  the  face  of  that  obvious  reluctance  and 
understandable  reluctance,  somebody  has  to  stand  up  and  say, 
well,  let  us  have  a  vote  on  it.  So  I  aid  that  on  Somalia  last  year. 

There  is  that  confusion.  It  has  always  existed,  Mr.  Chairman, 
and  I  can  understand  it.  It  cannot  be  avoided,  but  Congress  has  the 
responsibility  to  help  lead  and  Congress  has  the  responsibility  to 
debate  and  to  take  a  position  one  way  or  the  other  before  we  are 
drawn  in  to  the  extent  where  we  have  no  choice  but  to  continue  to 
fund. 

Speaking  of  funding,  I  think  I  should  mention  here  that  this  year 
and  for  the  next  3  years  Congress  is  operating  under  a  freeze.  I  am 
not  sure  all  Senators  understand  what  that  means.  That  means 
that  our  total  outlays  this  year  will  be  $541  billion,  and  for  each 
of  the  next  3  years  it  will  be  $547  billion.  In  each  of  the  next  3 
years  we  will  have  $6  billion  more  in  discretionary  funding  than 
this  year.  That  is  a  freeze.  It  does  not  take  into  account  inflation. 
And  I  am  talking  about  discretionary.  That  is  defense,  that  is  for- 
eign operations,  that  is  domestic  discretionary  too. 

So  that  goes  again  to  some  of  the  questions  that  have  been  asked 
here,  Senator  Biden,  about  article  43.  The  committee  chairman 
made  reference  to  that  article  in  the  charter.  We  only  have  so 
much  money.  These  operations  cost  money,  and  the  money  goes 
against  the  deficit.  We  do  not  have  the  money  to  participate  in  any- 
thing much.  Sometimes  that  situation  kind  of  gets  away  from  us, 
but  when  Congress  passed  the  reconciliation  bill  last  year  and  the 
budget  resolution  before  that,  it  said  to  the  Appropriations  Com- 
mittee you  have  caps,  you  have  this  amount  of  money,  no  more, 
that  is  it. 

Senator  BlDEN.  My  time  is  up,  Mr.  Leader.  For  the  record,  I  have 
a  slightly  different  view  on  article  43  and  the  U.N.  Participation 
Act.  But  from  a  policy  standpoint  I  do  not  disagree  with  you. 

The  Senator  from  Wisconsin. 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

Mr.  President,  I  want  to  thank  you  for  coming  here  and  provid- 
ing us  with  the  background.  I  share  your  passion  for  history.  I  just 
honestly  wish  I  shared  your  knowledge  of  it.  That  would  make  it 
much  better. 

Senator  Byrd.  Senator,  you  are  very  young.  [Laughter.] 

Senator  Feingold.  I  have  got  time. 

Senator  Byrd.  You  have  a  lot  of  time. 

Senator  Feingold.  Thank  you. 

Senator  Byrd.  And  my  passion  for  history,  I  have  only  responded 
to  that  thirst  or  been  able  to  respond  to  it  within  the  last  few 
years.  For  so  many  years  I  was  occupied  in  making  a  living,  put- 
ting bread  and  butter  on  the  table  and  keeping  my  political  fences 
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up  back  home.  It  is  only  in  recent  years  that  I  have  had  the  luxury 
of  being  able  to  have  a  little  spare  time  to  write  the  history  of  the 
U.S.  Senate  with  the  help  of  the  Senate  Historical  Office,  and  I 
take  great  pride  in  that.  A  lot  of  the  footnoting  I  did;  not  a  sec- 
retary, not  a  clerk,  but  Robert  Byrd,  footnotes,  research,  and  every- 
thing. 

It  is  only  subsequent  to  that  that  I  have  been  able  to  turn  to 
Roman  history,  to  ancient  history,  Herodotus,  Thucydidies,  Xeno- 
phon,  Polybius,  Sallustius,  Zosimus,  Orosius,  Suetonius,  Plutarch, 
and  on  and  on  and  on,  including  Gibbon.  One  has  to  go  about  it 
methodically  as  though  studying  for  a  college  degree.  It  is  not  the 
kind  of  reading  that  we  pick  up  on  the  bookstands  at  the  airport. 
I  would  not  waste  my  time  on  such.  I  like  to  read  history. 

I  thank  you  for  your  compliment,  but  if  you  really  want  it  you 
can  have  it.  Plutarch  tells  us  that  the  mind  should  be  employed  in 
the  most  wholesome  pursuits.  And  at  your  age,  if  I  had  started 
then  I  might  have  been  a  whiz  in  history. 

Senator  Feengold.  Well,  I  thank  you  and  that  is  encouraging. 
Let  me  just  say  that  with  regard  to  history,  obviously  for  each  of 
us  the  history  that — even  though  you  pointed  out  correctly  that  if 
you  do  not  know  the  history  prior  to  the  time  you  were  born,  you 
really  do  not  know  much  about  history  and  you  cannot  learn  its 
lessons.  But  it  is  inevitably  that  the  events  that  you  live  through 
have  the  greatest  impact  on  you,  and  that  is  certainly  true  for  me 
with  regard  to  this  subject  and  the  chairman  referred  to  it. 

I  grew  up  in  a  time  when — with  the  Vietnam  war  in  particular, 
when  we  regarded  the  President  as  the  person  likely  to  involve  us 
in  a  military  action  and,  in  fact,  even  threaten  our  own  lives  and 
lives  of  our  friends  potentially.  And  we  would  tend  to  see  the  Con- 
gress as  the  body  that  perhaps,  if  they  got  the  gumption  up,  would 
maybe  question  some  of  these  actions.  We  would  look  to  the  Con- 
gress, especially  during  the  Vietnam  war,  to  raise  some  of  the  con- 
cerns about  whether  or  not  we  should  have  the  President  being 
able  to  conduct  these  interventions,  sometimes  unilateral  interven- 
tions without  congressional  approval. 

And  it  was  also  during  that  time  that  I  was  growing  up  that 
there  were  actions  such  as  the  action  in  the  Dominican  Republic, 
Guatemala,  and  others,  that  came  to  represent  for  many  people  in 
my  generation  a  sign  that  somehow  there  was  not  the  proper  bal- 
ance that  the  framers  intended  with  regard  to  the  relationship  be- 
tween Congress  and  the  President.  And  that  is  the  feeling  that  I 
came  into  office  with — it  is  one  of  the  reasons  I  was  one  of  the  first 
Senators  to  support  your  position  on  Somalia,  that  in  fact  the  origi- 
nal constitutional  provisions  had  not  been  respected,  that  certainly 
the  War  Powers  Resolution  had  not  been  respected  in  that  action. 

One  thing,  though,  Mr.  President,  that  I  have  noticed  in  this  past 
year  in  the  Senate  is  that  I  do  not  quite  see  it  as  just  the  Congress 
anymore.  I  realize  now  that  this  is  almost  a  sweet  deal  for  the  Con- 
gress. The  Congress  can  be  critical  if  it  wishes,  but  the  way  the  at- 
titude is  set  up  by  both  the  executive  and  many  Members  of  Con- 
gress is  that  the  War  Powers  Resolution  does  not  really  apply  and 
that  it  is  really  up  to  the  President,  and  therefore  if  something  goes 
wrong  we  do  not  have  to  take  responsibility. 
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Sort  of  having  our  cake  and  eat  it  too,  that  is  sort  of  a  new  feel- 
ing for  me.  It  is  one  of  the  reasons  I  believe  this  reform  is  nec- 
essary. I  think  we  cannot  really  have  it  both  ways.  And  on  the  So- 
malia action,  I  remember  that  we  were  asked  early  in  my  term,  the 
first  few  months,  whether  I  would  sign  on  to  the  resolution  that  the 
Senate  passed  in  favor  of  the  Somalia  action.  I  chose  not  to  because 
I  believed  that,  in  effect,  that  was  an  attempt  to  respond  in  some 
way  to  the  provisions  of  the  War  Powers  Resolution.  I  felt  that  I 
was  not  prepared  to  support  that.  And  you  are  right,  I  believe,  Mr. 
President,  if  I  may  say  so,  that  the  response  to  that  came  pretty 
late.  Through  your  actions,  but  it  was  later  than  it  should  have 
been. 

Having  said  all  that,  I  would  like  to  just  ask  you  a  question 
going  back  to  history  that  I  did  live  through  but  that  you  actually 
participated  in.  You  were  a  junior  Senator  on  the  Armed  Services 
Committee  in  August  1964,  but  as  far  as  I  know  you  were  not  con- 
sulted by  President  Johnson  during  the  Tonkin  Gulf  incident.  Do 
you  wish  you  had  been? 

Senator  Byrd.  Senator,  1964,  I  was  not  the  Senator  then  that  I 
am  now.  I  have  had  many  changes  of  mind  over  those  years.  I  was 
a  staunch  Lyndon  B.  Johnson  supporter.  I  had  just  finished  getting 
my  LL.B.  degree  after  going  to  college  10  years  at  night  while  serv- 
ing in  the  House  and  Senate,  with  no  intention  ever  of  becoming 
an  attorney. 

Senator  Biden.  Stop  bragging,  Mr.  Leader,  now,  about  not  being 
an  attorney.  [Laughter.] 

Senator  Byrd.  The  first  thing  we  do,  we  kill  all  the  lawyers.  That 
was  said  by  Dick  the  butcher  in  Shakespeare.  That  was  not  Robert 
Byrd  the  butcher  who  said  that. 

As  I  said  a  moment  ago,  I  was  the  last  one  out,  almost  the  last 
Senator  out,  in  that  I  supported  the  President.  But  I  also  had  some 
gumption,  the  word  that  you  used.  Once  when  I  was  secretary  of 
the  Democratic  conference  I  was  called  down  to  the  White  House 
along  with  Russell  Long  the  then-whip,  and  Mr.  Mansfield,  the  ma- 
jority leader.  It  was  just  after  the  Tet  offensive  in  which  we  had 
lost  a  lot  of  men,  and  the  poor  President  was  beside  himself  with 
concern  and  remorse  and  suffering  the  tortures  that  we  could  not 
appreciate  really. 

And  I  said  to  him,  Mr.  President,  there  must  have  been  some- 
thing faulty  about  our  intelligence.  We  ought  to  have  had  better  in- 
telligence. And  the  President  gave  me  a  scolding  and  I  listened,  of 
course  I  listened.  When  he  finished  I  said,  Mr.  President,  I  did  not 
come  down  here  to  be  lectured  to,  and  when  I  said  that  he  really 
blew  his  top.  And  when  he  finished  I  said,  well,  Mr.  President,  I 
thought  it  was  a  service  to  you  if  we  voiced  our  opinion,  I  thought 
that  would  be  helpful  to  you.  I  did  not  come  here  to  be  lectured. 

I  came  on  back  to  the  Hill  and  that  took  some  gumption.  Maybe 
it  was  misdirected  and  perhaps  it  was  wrong.  Anyhow,  I  came  back 
to  the  Hill  and  had  second  thoughts  about  it  and  regretted  it,  and 
I  prepared  a  telegram  to  the  President  apologizing,  recognizing 
that  he  carried  burdens  far  heavier  than  I  carried  and  that  I  per- 
haps said  it  the  wrong  way.  So  I  called  him  on  the  phone,  I  had 
my  telegram  in  front  of  me,  and  I  read  that  telegram,  I  apologized, 
Mr.  President. 
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When  I  finished  he  said,  Bob — and,  incidentally,  my  wife  does 
not  call  me  Bob,  she  calls  me  Robert,  but  he  called  me  Bob,  which 
is  all  right.  Bob,  you  do  not  owe  me  any  apology.  I  apologize  to  you. 
You  were  right.  You  were  right  in  raising  the  question;  that  is  how 
you  can  be  helpful  to  me. 

So  it  was  gumption,  perhaps  it  was  a  youthful,  impulsive  kind 
of  gumption,  but  it  brought  something  out  in  the  President  that  I 
admired  and  I  found  that  he  did  appreciate.  And  so  I  think  any 
President  would  appreciate  it  if  the  Members  of  the  Congress  took 
a  stand  and,  again,  in  response  to  Senator  Biden,  took  a  stand  in 
time. 

Senator  Biden.  As  the  leader  can  tell  you,  I  got  here  at  age  30 
and  I  never  said  an  imprudent  thing  my  entire  time  here.  I  am  sur- 
prised he  still  speaks  to  me. 

The  Chairman  [presiding].  Thank  you  very  much  indeed,  Senator 
Byrd,  for  being  with  us  this  morning  and  giving  us  so  much  of  your 
time. 

Senator  Byrd.  Thank  you,  Mr.  Chairman.  You  have  been  very 
generous.  I  hope  I  have  made  a  little  contribution  and  if  I  can  be 
helpful,  Senator  Biden,  in  visiting  with  you  about  the  matter 

Senator  Biden.  I  would  like  to  do  that,  Mr.  Leader,  if  you  will. 

Senator  Byrd.  I  would  be  happy  to  do  it.  Thank  you,  Senator 
Pell,  and  I  want  to  congratulate  you.  One  thing  I  will  always  re- 
member about  Mr.  Pell,  he  is  Mr.  Integrity,  Mr.  Honesty.  I  have 
had  occasion  to  say  that  before  and  I  am  glad  to  say  it  here. 

The  Chairman.  Thank  you. 

Senator  Byrd.  Diogenes  lighted  a  lantern  and  walked  through 
the  streets  of  Athens  in  broad  daylight  looking  for  a  man.  I  could 
say  well  at  last  I  have  found  an  honest  man,  the  chairman  of  this 
committee. 

The  Chairman.  Thank  you  very  much,  and  I  appreciated  the  his- 
torical analogies  tremendously. 

We  now  come  to  the  panel.  Mr.  Michael  Beschloss,  a  historian; 
Dr.  Jane  Stromseth,  associate  professor  of  law  at  Georgetown  Law 
Center;  and  Dr.  Anthony  Clark  Arend,  professor  of  government  at 
Georgetown  University.  If  you  would  come  forward.  In  view  of  the 
lateness  of  the  hour  and  the  imminence  of  lunch,  I  would  hope  that 
you  could  abbreviate  your  written  statements  to  the  extent  pos- 
sible. And  we  start  out  with  Mr.  Beschloss. 

STATEMENT  OF  MICHAEL  R.  BESCHLOSS,  HISTORIAN, 

WASHINGTON,  DC 

Mr.  Beschloss.  Thank  you  very  much,  Mr.  Chairman,  and  also 
members  of  the  committee.  I  am  very  grateful  to  be  invited  to  ap- 
pear before  you  this  morning.  Before  I  begin,  I  must  say  that  one 
of  the  most  frequent  complaints  I  hear  from  colleagues  in  the  his- 
tory profession  is  that  our  contemporary  citizens  and  contemporary 
political  leaders  do  not  have  enough  of  a  sense  of  history,  and  I 
could  only  say  I  wish  they  were  here  to  hear  Senator  Byrd  here 
this  morning.  I  think  they  would  feel  very  differently  about  it. 

What  I  thought  I  would  speak  about  this  morning  is  to  narrow 
the  compass  a  little  bit  from  what  Senator  Byrd  spoke  of. 

The  Chairman.  Excuse  me.  I  would  assure  you  that  the  written 
statement  will  appear  in  full  in  the  record  as  if  read,  in  any  case. 


26 

Mr.  Beschloss.  Indeed,  thank  you.  I  would  like  to  narrow  the 
compass  a  little  bit  and  talk  about  what  has  happened  over  the  last 
20  years  to  change  the  environment  in  which  the  members  of  this 
committee,  the  Members  of  the  Senate  and  Congress  and  also 
Presidents,  deal  with  foreign  policy  and  decisions  of  war  and 
peace — things  that  have  conspired  to  make  all  of  your  lives  a  great 
deal  more  difficult. 

As  Senator  Byrd  suggested  this  morning,  the  extraordinary 
power  that  was  given  to  Presidents  during  the  period  of  the  Second 
World  War  and  the  cold  war,  with  its  danger  of  nuclear  conflict, 
caused  Congress  to  cede  extraordinary  power  to  the  executive 
branch,  power  that  allowed  three  Presidents,  Kennedy,  Johnson, 
and  Nixon,  to  wage  an  undeclared  war  in  Indochina  for  a  decade. 

The  result  of  that  period  was  three  legacies  that  I  think  shaped 
the  environment  that  we  live  in  today.  First,  never  again  would 
Congress  allow  a  President  to  use  American  force  abroad  for  so 
long  and  with  so  few  constraints.  As  Senator  Byrd  and  others  have 
mentioned  this  morning,  Congress  put  this  determination  into  law 
with  what  I  agree  with  Senator  Byrd  is  the  imperfect  instrument 
of  the  War  Powers  Resolution,  and  it  tightened  the  leash  on  the  ex- 
ecutive branch  as  it  pondered  use  of  force  in  a  host  of  other  ways. 

A  second  residue  of  Vietnam  is  that  both  Congress  and  the 
American  people  are  more  skeptical  than  ever  of  what  Presidents 
say  to  justify  use  of  force.  Cloaking  realpolitik  in  noble  rhetoric  is 
an  old  Presidential  practice,  but  it  has  its  perils.  During  Vietnam 
the  three  Presidents  concerned  never  satisfactorily  explained  to 
Americans  what  was  at  stake  that  was  so  important  as  to  merit  the 
expenditure  of  so  much  American  blood  and  treasure. 

A  third  vital  legacy  of  Vietnam  is  that,  barring  invasion  of  the 
North  American  land  mass,  our  citizens  now  are  very  unlikely  to 
tolerate  the  shedding  of  a  great  deal  of  American  blood  for  a  long 
period  of  time,  even  for  a  cause  they  are  convinced  is  just.  The  con- 
flict in  Indochina  so  sensitized  Americans  to  the  human  costs  of 
war  to  their  fellow  citizens  that  they  were  predisposed  against  any 
costly  use  of  force. 

What  I  have  called  these  three  legacies  of  Vietnam — reduced 
Presidential  power  in  foreign  and  military  affairs,  a  new  public 
suspiciousness,  and  an  American  people  unwilling  to  let  U.S.  in- 
volvement in  a  foreign  conflict  drag  on — have  abided  fairly  consist- 
ently over  the  past  two  decades.  Since  the  moment  our  helicopters 
left  our  Embassy  in  Saigon  in  1975,  when  Presidents  have  felt  that 
they  needed  to  use  force  they  have  done  so  with  strong  attention 
to  these  new  realities. 

The  result,  I  would  argue,  has  been  a  new  kind  of  little  war, 
shaping  use  of  force  so  that  it  is  brief  and  relatively  inexpensive 
in  American  lives.  A  very  good  example  of  this  was  not  only  the 
Mayaguez  in  the  1970's,  the  rescue  of  an  American  merchant  ship, 
but  also  in  the  1980's  the  landing  on  Grenada,  the  bombing  of 
Libya,  and  the  Bush  administration's  invasion  of  Panama.  These 
were  operations  that  started  and  stopped  so  quickly  and  with  so 
relatively  little  American  loss  of  life  that  the  public  lacked  the  time 
or  the  motivation  to  gravely  object  or  compel  the  Presidents  in- 
volved to  educate  them  thoroughly  about  the  stakes  involved. 
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Then  in  1990  we  have  the  example  of  the  Persian  Gulf  war. 
George  Bush  in  that  case,  with  the  assent  finally  of  the  Congress, 
committed  the  United  States  to  using  force  to  win  the  most  tower- 
ing U.S.  military  objective  since  the  fall  of  Saigon.  When  that  goal 
was  accomplished,  President  Bush  declared  that  the  Vietnam  syn- 
drome was  over,  perhaps  implying  that  Presidents  and  Congresses 
of  the  future  might  begin  once  again  committing  American  troops 
abroad  in  a  manner  more  nearly  resembling  the  grand  age  of  World 
War  II  and  the  cold  war  than  the  straitened  period  of  the  1970's 
and  the  1980's. 

I  would  argue  differently.  I  would  make  the  argument  that  the 
Persian  Gulf  war  was  actually  a  much  larger  variant  of  what  we 
had  seen  in  the  1970's  and  the  1980's.  Had  victory  taken  2  years 
instead  of  6  weeks,  with  American  casualties  approaching  the  tens 
of  thousands  rumored  in  the  runup  to  that  war,  it  would  almost 
have  certainly  been  judged  a  failure. 

One  aspect  of  the  Gulf  war,  however,  was  a  path-breaking  effort, 
and  that  was  Mr.  Bush's  insistence  on  waging  war  by  coalition 
under  U.N.  auspices.  By  1990  this  was  possible,  thanks  to  the  end 
of  the  cold  war,  but  another  Chief  Executive  might  not  have  been 
so  sensitive  to  the  need  to  establish  precedents  for  the  post-cold 
war  world.  By  doing  this,  George  Bush  made  it  much  more  difficult 
for  later  Presidents  to  operate  as  autonomously  as  Ronald  Reagan 
had  on  Grenada  and  also  on  Libya. 

Mr.  Bush's  commitment  on  Somalia  1  month  before  he  left  office 
seemed  to  demonstrate  the  model  for  American  use  of  force  in  the 
post-Persian  Gulf,  post-cold  war  world;  an  operation  designed  to  be 
relatively  quick  and  clean  with  minimum  loss  of  life,  waged  for 
idealistic  purposes  that  ran  back  to  the  noblest  aspiration  of  our 
founders.  But  at  the  same  time  it  showed  the  same  fuzziness  about 
war  aims  that  has  often  afflicted  American  Presidents  back  to  Viet- 
nam. 

Were  we  in  Somalia  for  humanitarian  or  more  political  purposes? 
That  fuzziness,  added  to  the  fact  that  the  operation  proved  more 
open-ended  than  Americans  were  led  to  believe  and  the  congres- 
sional influence  that  helped  to  end  the  Somalia  operation,  has 
probably  narrowed  the  aperture  for  use  of  force  by  both  Presidents 
and  Congresses  in  similar  situations  in  the  future. 

I  will  close  by  touching  for  a  moment  on  the  tragedy  in  Bosnia. 
If  we  look  at  the  Persian  Gulf  as  an  example  of  perhaps  a  nearly 
perfect  theater  for  use  of  force  within  what  I  have  described  as  the 
severe  constraints  imposed  on  U.S.  Presidents  and  Congresses  in 
this  post-Vietnam,  post-cold  war  world,  Bosnia  has  been  close  to 
being  the  opposite. 

I  think  what  we  get  from  the  history  of  the  last  20  years  and, 
indeed,  the  last  two  centuries,  is  that  if  this  Congress  and  this 
President  decide  to  act  militarily  in  a  major  fashion  in  Bosnia,  it 
is  terribly  imperative  that  our  leadership  take  very  seriously  the 
duty  to  educate  the  American  people  about  the  full  range  of  moral 
and  strategic  stakes  involved  to  gain  their  assent  in  advance,  and 
do  the  same  with  our  allies  in  a  way  that  has  been  too  infrequent 
over  the  last  20  years. 

It  is  a  difficult  job.  It  takes  political  attention  and  energy  away 
from  other  issues  that  are  urgent  to  Americans.  But  I  strongly  be- 
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lieve  that  if  we  act  without  it,  future  generations  are  going  to  be 
even  more  disinclined  to  project  U.S.  power  in  the  world  in  those 
cases  in  which  it  is  necessary.  Only  if  America  acts  with  its  people 
convinced  of  the  Tightness  of  the  cause  can  use  of  force,  I  believe, 
in  Central  Europe  have  any  prospect  ultimately  of  being  judged  a 
success. 

[The  prepared  statement  of  Mr.  Beschloss  follows.] 

Prepared  Statement  ok  Mr.  Beschloss 

There  is  a  tendency  in  American  history  for  each  generation  to  believe  that  the 
difficult  issues  it  confronts  are  entirely  new.  This  is  nowhere  more  true  than  in 
American  diplomacy.  When  William  McKinley  and  the  Congress  dealt  with  Spain, 
when  Woodrow  Wilson,  Franklin  Roosevelt  and  Harry  Truman  and  later  Congresses 
responded  to  world-encompassing  challenges,  they  took  actions  that  forever  rede- 
fined the  way  America  would  relate  to  the  rest  of  the  world.  The  same  is  true  today 
as  this  Congress  and  President  Clinton  grapple  with  problems  like  Bosnia,  Somalia, 
Haiti  and  the  former  Soviet  Union. 

However  new  these  perils  may  seem  to  Americans,  history  can  provide  context. 
In  1994,  we  are  making  decisions  about  foreign  policy  and  the  use  of  force  in  the 
same  system  and  the  same  tradition  that  George  Washington  did  in  1739.  Key  to 
this  are  two  controversies  that  run  through  the  entire  two  centuries  of  American 
history.  First,  who  makes  decisions  about  foreign  policy  and  use  of  force — the  Presi- 
dent or  Congress?  Second,  how  much  should  our  actions  in  the  world  be  based  on 
the  idealism  about  human  rights  and  other  values  that  are  uniquely  American?  How 
much  should  they  be  based  on  an  unvarnished  assessment  of  interests  such  as  raw 
power  politics  and  world  economic  competition?  At  turning  points  in  our  diplomacy 
like  1898,  1917,  1941  and  1946,  these  questions  were  vital.  They  should  be  just  as 
influential  today  as  Congress  contemplates  standards  for  commitment  of  U.S.  forces 
abroad  in  the  world  after  the  Cold  War. 

This  century,  America's  first  as  a  superpower,  has  seen  great  swings  in  the  pen- 
dulum between  Presidential  and  Congressional  authority  in  our  foreign  and  military 
affairs.  The  boost  to  Presidential  influence  brought  by  President  McKinley's  victory 
in  the  Spanish-American  War  led  to  President  Wilson's  success  in  taking  the  nation 
into  the  First  World  War.  When  American  attitudes  toward  that  adventure  soured 
in  the  1920s  and  1930s,  Congress  strove  to  such  a  degree  to  constrain  Presidential 
power  that  in  1937,  the  House  only  narrowly  rejected  the  Ludlow  Amendment, 
which  would  have  required  a  national  referendum  of  all  Americans  to  make  war, 
except  in  case  of  invasion.  The  imperative  of  winning  the  Second  World  War  and 
the  Cold  War  with  its  danger  of  nuclear  conflict  caused  Congress  to  cede  extraor- 
dinary power  to  the  Executive  Branch.  That  extraordinary  power  allowed  Presidents 
Kennedy,  Johnson  and  Nixon  to  wage  an  undeclared  war  in  Indochina  for  a  decade. 

Vietnam  left  three  legacies  that  shape  the  environment  we  live  in  today.  First, 
never  again  would  Congress  allow  a  President  to  use  American  force  abroad  for  so 
long  and  with  so  few  constraints.  Congress  put  this  determination  into  law  with  the 
imperfect  instrument  of  the  War  Powers  Act,  and  it  tightened  the  leash  on  the  Exec- 
utive Branch  as  it  pondered  use  of  force  in  a  host  of  other  ways.  Questioning  in  pub- 
lic hearings  became  tougher.  Senators  and  Congressmen  demanded  more  serious 
consultation  before  policies  were  established.  Never  again  would  Congress  tolerate 
a  scene  such  as  that  in  the  Cabinet  Room  at  the  White  House  in  October  1962, 
when  John  Kennedy  informed  the  Chairman  of  this  Committee,  Senator  Fulbright, 
and  other  Congressional  leaders — he  did  not  consult  them — on  his  plans  to  blockade 
Cuba — legally,  an  act  of  war — only  ninety  minutes  before  he  told  the  world. 

A  second  residue  of  Vietnam  is  that  both  Congress  and  the  American  people  are 
mere  skeptical  than  ever  of  what  Presidents  say  to  justify  the  use  of  force.  Cloaking 
Realpolltik  in  noble  rhetoric  is  an  old  Presidential  practice.  In  1900,  when  President 
McKinley  sent  5000  U.S.  troops  to  China,  be  insisted  that  his  motive  was  protection 
of  American  lives  and  property.  Actually,  his  real  purpose  was  to  help  an  inter- 
national coalition  invade  Beijing  and  suppress  the  Boxer  Rebellion.  During  the  Viet- 
nam War,  the  three  Presidents  concerned  never  satisfactorily  explained  to  Ameri- 
cans what  was  at  stake  that  was  so  important  as  to  merit  the  expenditure  of  so 
much  American  blood  and  treasure.  Was  Indochina  a  vital  theater  in  the  Cold  War? 
Were  we  there  to  show  that  we  could  not  lose  a  war?  To  this  day,  Secretary  of  State 
Dean  Rusk  insists  that  the  reason  we  were  in  Vietnam  was  to  fulfill  an  obligation 
under  the  Southeast  Asia  Treaty  Organization. 
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The  growing  American  skepticism  during  the  Vietnam  era  about  Presidential  pro- 
nouncements on  war  and  peace  was  deepened  by  the  famous  and  troubling  phe- 
nomenon known  during  the  Johnson  years  as  the  "credibility  gap."  As  more  and 
more  dissembling  and  evasions  by  civilian  and  military  officials  were  revealed, 
Americans  not  only  questioned  Presidential  motives  in  using  force  but  they  also 
questioned  whether  they  were  hearing  the  basic  truth  out  of  anyone  in  the  Execu- 
tive Branch,  from  the  highest  levels  on  down.  In  1940  and  1941,  in  public,  Franklin 
Roosevelt  was  highly  evasive  about  his  private  dealings  with  the  British  government 
and  military  operations  in  the  North  Atlantic  that,  we  now  know,  nudged  the 
bounds  of  legality.  But  most  Americans  had  no  reason  to  suspect  that  he  was  not 
telling  the  truth  or  obeying  the  strictest  interpretation  of  the  law.  Now,  in  the  twen- 
ty-year wake  of  Vietnam,  Presidents  explaining  and  authorizing  the  use  of  force 
have  often  been  presumed  guilty  until  proven  innocent. 

A  third  legacy  of  Vietnam  is  that,  barring  invasion  of  the  North  American 
landmass,  our  citizens  are  unlikely  to  tolerate  the  shedding  of  a  great  deal  of  Amer- 
ican blood  for  a  long  period  of  time — even  for  a  cause  they  are  convinced  is  just. 
The  conflict  in  Indochina  so  sensitized  Americans  to  the  human  costs  of  war  to  their 
fellow  citizens  that  they  were  predisposed  against  any  costly  use  of  force.  This  has 
been  exacerbated  by  the  presence  of  television.  Franklin  Roosevelt  could  prosecute 
the  entire  American  effort  in  the  Second  World  War  without  worrying  that 
dispiriting  pictures  of  American  soldiers  maimed  or  killed  would  appear  on  news- 
paper front  pages  or  riewsreel  screens.  L.B.J,  could  not  do  the  same  about  the  pic- 
tures of  carnage  in  Vietnam.  In  1968,  a  day  after  he  renounced  reelection,  he  told 
the  National  Association  of  Broadcasters,  "No  one  can  say  exactly  what  effect  those 
vivid  scenes  have  on  American  opinion.  Historians  must  only  guess  at  the  effect  that 
television  would  have  had  during  earlier  conflicts:  during  the  Korean  War,  for  exam- 
ple, when  our  forces  were  pushed  back  there  to  Pusan,  or  World  War  II — the  Battle 
of  the  Bulge,  or  when  most  of  our  Air  Force  was  shot  down  that  day  in  June  1942 
off  Australia." 

What  I  have  called  the  three  legacies  of  Vietnam — reduced  Presidential  power  in 
foreign  and  military  affairs,  a  new  public  suspiciousness  and  an  American  people 
unwilling  to  let  U.S.  involvement  in  a  foreign  conflict  drag  on — have  abided  fairly 
consistently  over  the  past  two  decades.  Since  the  moment  our  helicopters  left  our 
embassy  in  Saigon,  when  Presidents  have  felt  they  needed  to  use  force,  they  have 
done  so  with  strong  attention  tc  the  new  realities.  The  result  has  been  a  new  kind 
of  little  war — shaping  use  of  force  so  that  it  is  brief  and  relatively  inexpensive  in 
American  lives.  The  harbinger  of  this  came  iust  two  weeks  after  the  U.S.  defeat  in 
Vietnam,  when  President  Gerald  Ford  used,  the  Marines  to  rescue  the  U.S.  mer- 
chant ship  Mayaguez,  which  had  been  seized  in  international  waters.  The  action 
succeeded,  although  it  cost  the  lives  of  roughly  twice  as  many  Americans  as  those 
rescued.  With  Americans  exhausted  and  demoralized  by  the  Vietnam  defeat,  use  of 
force  so  soon,  with  its  danger  of  reenmeshing  the  U.S.  in  Indochina,  might  have 
been  expected  to  be  highly  controversial.  Instead,  largely  because  it  was  over  so 
quickly,  the  Mayaguez  adventure  was  seen  as  a  great  victory,  a  demonstration  that 
America  would  not  he  paralyzed  by  a  Vietnam  syndrome.  Mr.  Ford's  approval  rat- 
ings shot  up.  This  was  a  lesson  for  later  Presidents.  The  Mayaguez  was  followed 
in  the  1980s  by  the  Reagan  Administration's  landing  on  Grenada,  the  bombing  of 
Libya,  and  the  Bush  Administration's  invasion  of  Panama.  These  operations  started 
and  ended  so  quickly  and  with  so  little  American  loss  of  life  that  the  public  lacked 
the  time  or  motivation  to  gravely  object  or  compel  the  Presidents  involved  to  edu- 
cate them  about  the  stakes  involved. 

Seven  months  after  Panama,  Saddam  Hussein  invaded  Kuwait.  By  declaring  that 
Saddam's  aggression  would  not  stand,  George  Bush  committed  the  United  States  to 
using  force  to  win  the  most  towering  U.S.  military  objective  since  the  fall  of  Saigon. 
When  that  goal  was  accomplished,  President  Bush  declared  that  the  "Vietnam  syn- 
drome" was  over,  perhaps  implying  that  Presidents  and  Congresses  of  the  future 
might  commit  American  troops  abroad  in  a  manner  more  nearly  resembling  the 

S-and  age  of  World  War  II  (to  which  he  frequently  referred  as  a  precedent  for  the 
ulf)  and  the  Cold  War  than  the  straitened  period  of  the  1970s  and  1980s.  I  would 
argue  that  the  Persian  Gulf  War  was  not  a  departure  from  U.S.  military  operations 
like  Grenada  and  Panama.  It  was  a  much  larger  variant  with  many  of  the  same 
defining  qualities — the  finely-calibrated  effort  to  get  in  and  out  as  quickly  as  pos- 
sible, with  overwhelming  American  force  and  as  little  loss  as  possible  of  American 
lives.  Had  victory  taken  two  years  instead  of  six  weeks,  with  American  casualties 
approaching  the  tens  of  thousands  rumored  in  the  runup  to  that  war,  it  would  al- 
most certainly  been  judged  a  failure  and  caused  even  greater  constraints  to  be 
placed  on  use  of  force  by  American  Presidents  in  the  future.  In  persuading  Congress 
and  the  American  people  to  accede  to  its  commitment  to  reverse  the  invasion  oFKu- 
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wait,  the  Bush  Administration  showed  the  same  halting  and  underdeveloped  effort 
to  explain  the  stakes  involved  that  we  saw  in  Grenada  and  Panama.  During  the 
months  before  the  bombing  of  Baghdad,  we  were  told  that  the  purpose  of  American 
bloodshed  would  be,  variously,  to  topple  a  "Hitler  revisited,"  to  come  to  the  aid  of 
a  U.N.  member,  to  ensure  the  world's  oil  supply,  or  even,  as  Secretary  of  State 
Baker  put  it  at  one  moment,  "jobs."  As  successful  as  President  Bush  was  as  Com- 
mander-in-Chief in  the  Gulf  War,  his  shortcomings  in  educating  Americans  about 
its  ultimate  aims  and  their  relationship  to  American  purposes  and  values  are  large- 
ly to  blame  for  the  fact  that  Americans  forgot  the  victory  so  quickly  and  gave  the 
President  so  little  credit  for  it. 

One  aspect  of  the  Gulf  War,  however,  was  a  pathbreaking  effort.  This  was  Mr. 
Bush's  insistence  on  waging  war  by  coalition  under  U.N.  auspices.  By  1990,  this  was 
possible  thanks  to  the  end  of  the  Cold  War,  but  another  Chief  Executive  might  not 
have  been  so  sensitive  to  the  need  to  establish  precedents  for  the  post-Cold  War 
world.  For  a  President  who  was  so  dismissive  of  multilateralism  during  the  1988 
campaign,  George  Bush  made  it  much  more  difficult  for  later  Presidents  to  operate 
as  autonomously  as  Ronald  Reagan  had  on  Grenada  and  Libya.  Mr.  Bush's  commit- 
ment in  Somalia,  one  month  before  he  left  office,  seemed  to  demonstrate  the  model 
for  American  use  of  force  in  the  post-Persian  Gulf,  post-Cold  War  world — an  oper- 
ation designed  to  be  relatively  quick  and  clean,  with  minimum  loss  of  life,  waged 
for  idealistic  purposes  that  ran  back  to  the  noblest  aspirations  of  the  American 
Founders.  It  also  showed  the  same  fuzziness  about  war  aims  that  afflicted  American 
Presidents  back  to  Vietnam:  was  America  in  Somalia  for  humanitarian  or  more  po- 
litical purposes?  That  fuzziness,  added  to  the  fact  that  the  operation  proved  more 
openended  than  Americans  were  led  to  believe  and  the  Congressional  influence  that 
helped  to  end  the  Somalia  operation,  has  probably  narrowed  the  aperture  for  Presi- 
dential use  of  force  in  similar  situations  in  the  future. 

I  close  by  touching  for  a  moment  on  the  tragedy  in  Bosnia.  If  the  Persian  Gulf 
can  be  said  to  have  been  a  nearly  perfect  theater  for  use  of  force  within  what  I  have 
described  as  the  severe  constraints  imposed  on  American  Presidents  and  Congresses 
in  the  post-Vietnam,  post-Cold  War  world,  Bosnia  has  been  close  to  being  the  oppo- 
site. What  the  history  of  the  last  twenty  years  and  indeed  the  last  two  centuries 
suggests  is  that  if  this  Congress  and  this  President  decide  to  act  militarily  in  a 
major  fashion,  it  will  be  imperative  that  our  leadership  take  with  ultimate  serious- 
ness the  duty  to  educate  the  American  people  about  the  full  range  of  moral  and 
strategic  stakes  involved,  to  gain  their  assent  in  advance  and  to  do  the  same  with 
our  allies.  That  is  a  difficult  job.  Within  the  American  system,  it  would  inevitably 
take  political  attention  and  energy  away  from  other  issues  that  are  urgent  to  Ameri- 
cans. If  America  acts  without  it,  future  generations  are  likely  to  be  even  more  dis- 
inclined to  project  American  power  in  the  world  when  necessary.  Only  if  America 
acts  with  its  people  convinced  of  the  rightness  of  the  cause  can  use  of  force  in 
central  Europe  have  a  prospect  of  being  judged  a  success. 

STATEMENT  OF  JANE  E.  STROMSETH,  ASSOCIATE  PROFESSOR 
OF  LAW,  GEORGETOWN  UNIVERSITY  LAW  CENTER 

Dr.  Stromseth.  Mr.  Chairman  and  members  of  the  committee, 
I  am  grateful  for  this  opportunity  to  present  my  views  on  the  role 
of  the  Congress  regarding  the  commitment  of  U.S.  forces  abroad, 
particularly  when  those  forces  participate  in  U.N.  peacekeeping 
missions  or  in  peace  enforcement  operations  under  chapter  7  of  the 
U.N.  Charter.  I  have  given  considerable  thought  to  this  subject, 
and  with  your  permission  I  would  like  to  introduce  both  my  pre- 
pared statement  into  the  record  and  also  an  article  I  have  written 
in  the  Georgetown  Law  Journal  entitled  "Rethinking  War  Powers: 
Congress,  the  President,  and  the  United  Nations." 

The  Chairman.  Certainly,  without  objection. 

Dr.  Stromseth.  Thank  you. 

We  stand  at  an  historic  crossroads  today.  The  United  States  is 
redefining  its  role  in  the  post-cold  war  world,  and  redefining  its  re- 
lationship to  the  U.N.  As  this  process  unfolds,  Congress  and  the 
President  must  work  together,  I  believe,  in  determining  American 
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participation  in  U.N.  peacekeeping  and  peace  enforcement  oper- 
ations. 

Domestically,  in  terms  of  the  division  of  war  powers  between 
Congress  and  the  President,  one  lesson  is  clear  from  recent  experi- 
ence. It  is  time  to  develop  a  framework  and  a  set  of  procedures  that 
will  ensure  a  greater  prospective  congressional  role,  not  simply  a 
reactive  role,  in  determining  American  involvement  in  these  oper- 
ations. If  nothing  else,  the  controversy  that  erupted  last  October 
over  our  involvement  in  Somalia  shows  what  can  happen  when  the 
United  States  becomes  deeply  engaged  in  a  complex  operation 
without  a  full  examination  in  both  the  legislative  and  executive 
branches  of  the  hazards  involved  in  U.S.  participation. 

I  make  five  main  points  in  my  prepared  statement.  Let  me  brief- 
ly summarize  them  for  you  now. 

First,  as  you  know  from  personal  experience  Mr.  Chairman,  Con- 
gress fully  expected  in  1945  when  it  approved  the  U.N.  Participa- 
tion Act  that  it  would  be  actively  involved  in  decisions  to  commit 
American  forces  to  the  U.N.  Congress  would  have  to  approve  any 
special  agreement  placing  U.S.  forces  at  the  disposal  of  the  Secu- 
rity Council  under  article  43  of  the  U.N.  Charter.  The  President 
could  then  use  those  designated  forces  without  additional  congres- 
sional approval  in  each  case,  but  he  would  have  to  come  back  to 
Congress  if  he  wanted  forces  beyond  the  scope  of  that  agreement. 

In  1945,  an  overwhelming  majority  in  Congress 

Senator  BlDEN.  Excuse  me.  Beyond?  Beyond  the  agreement? 

Dr.  Stromseth.  Beyond  the  scope  of  the  agreement,  additional 
forces  beyond  those  specified  in  the  agreement. 

Senator  BlDEN.  Additional  forces,  but — but  not  how  those  forces 
specified  in  the  agreement  could  be  used. 

Dr.  Stromseth.  Yes,  exactly.  Once  Congress  had  approved  an  ar- 
ticle 43  agreement,  it  would  essentially  have  authorized  or 
preauthorized  the  use  of  those  forces.  A  majority  of  Members  of 
Congress  believed  that  this  was  a  constitutionally  sound  approach, 
both  because  Congress  would  have  to  approve  that  agreement  in 
advance  and  because  they  expected  that  U.N.  police  actions  would 
be  of  limited  scope.  If  a  major  mobilization  of  forces  was  required, 
Congress  would  need  to  be  involved. 

The  United  States,  of  course,  could  veto  any  Security  Council  ac- 
tion, so  U.S.  forces  could  only  be  used  if  the  President  instructed 
our  representative  to  vote  in  favor.  Moreover,  in  the  future,  if  the 
United  States  were  ever  to  negotiate  an  article  43  agreement,  Con- 
gress could — if  it  wished — insert  a  provision  in  that  agreement  re- 
quiring its  approval  in  each  specific  case.  I  do  not  think  there 
would  be  a  problem  with  doing  that. 

Second,  although  the  article  43  approach  may  someday  be  viable, 
recent  experience  indicates  that  it  is  overly  ambitious  at  the 
present  time.  The  fact  is  that  neither  the  U.N.  bureaucracy  nor  the 
United  States  has  much  experience  mounting  collective  enforce- 
ment operations  utilizing  diverse  non-NATO  forces  under  the  direct 
authority  of  the  Security  Council.  Furthermore,  the  U.N.  is  already 
hard  pressed  to  handle  its  existing  peacekeeping  responsibilities. 
Its  capabilities  in  this  area  should  be  strengthened  first,  before  the 
United  States  or  the  U.N.  move  in  the  direction  of  article  43  agree- 
ment. 
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Third,  just  as  Congress  and  the  President  worked  together  in 
1945  to  agree  on  a  framework  that  accommodated  the  war  powers 
concerns  of  both  branches,  so  too  should  we  work  to  establish  such 
a  framework  today.  Recent  history  shows  the  risks  of  relying  on 
simply  an  ad  hoc  case-by-case  approach  in  the  U.N.  context.  For  ex- 
ample, as  the  Persian  Gulf  crisis  unfolded  President  Bush,  as  Sen- 
ator Biden  has  pointed  out,  contended  that  he  did  not  need  Con- 
gress' authorization  to  send  U.S.  forces  to  combat  against  Iraq  after 
the  Security  Council  authorized  the  use  of  force.  But  President 
Bush  ultimately  decided  it  would  be  prudent  to  have  Congress 
share  in  the  responsibility.  To  a  majority  of  Congress  the  Constitu- 
tion itself,  and  not  just  prudent  politics,  required  prior  congres- 
sional authorization  in  a  conflict  of  this  substantial  magnitude. 

Yet  future  U.N.  military  operations  may  be  more  ambiguous  in 
terms  of  the  size  and  the  risk  involved.  In  such  cases,  if  Congress 
is  unwilling  to  assert  itself  and  if  Presidents  are  unwilling  to  re- 
frain from  unilateral  action  American  forces  may  become  embroiled 
without  the  benefit  of  careful  joint  deliberation  on  the  wisdom  of 
undertaking  the  action. 

Somalia  illustrates  my  point.  When  the  collective  intervention  in 
that  country  escalated  irom  a  mission  of  humanitarian  relief  to  co- 
ercive disarmament  of  factions  and  national  rehabilitation,  the  ex- 
ecutive branch  did  not  adequately  prepare  Congress  or  the  Amer- 
ican people  for  the  possible  risks  ahead,  nor  did  Congress  debate 
or  scrutinize  the  changing  mission  as  fully  as  it  should  have.  As 
a  result,  American  forces  were  deployed  without  a  strong  national 
consensus  behind  them,  and  the  operation  was  vulnerable  to  sud- 
den swings  in  public  support  when  it  ran  into  trouble  in  the  sum- 
mer and  fall  of  1993. 

Fourth,  the  constitutional  arguments  in  favor  of  congressional 
authorization  before  American  combat  forces  participate  in  risky 
chapter  7  peace  enforcement  operations  are  strong.  The  Constitu- 
tion's framers  gave  Congress  the  power  to  declare  war  for  two 
overarching  reasons:  to  block  any  precipitous  rush  to  war,  and  to 
give  the  people  a  full  say  through  their  democratically  elected  rep- 
resentatives in  Congress.  These  deliberative  and  democratic  pur- 
poses remain  relevant  when  the  issue  is  American  involvement  in 
U.N.  peace  enforcement  operations,  particularly  when  U.S.  combat 
forces  are  deployed  in  substantial  numbers  in  situations  of  high 
risk.  Authorization  by  Congress  will  increase  the  chances  that  both 
Congress  and  the  American  people  are  aware  of  those  risks  and  are 
willing  to  take  them. 

As  for  U.N.  peacekeeping  operations,  when  American  forces  are 
deployed  with  the  clear  consent  of  all  the  parties,  there  is  less  risk 
that  those  forces  will  face  significant  hostilities.  Thus,  congres- 
sional authorization  may  not  be  constitutionally  required  nor  the 
War  Powers  Resolution  implicated.  But  even  if  it  is  not  constitu- 
tionally compelled,  prior  authorization  by  Congress,  as  Senator 
Byrd  argued  so  persuasively,  would  ensure  full  consideration  of  the 
operation's  potential  costs  and  risks  and  would  indicate  that  there 
is  a  national  consensus  in  favor  of  proceeding.  It  would  also  assure 
the  U.N.  of  a  solid  American  commitment  to  stay  the  course. 

My  fifth  and  final  point  is  this:  Modest  amendments  to  the  Unit- 
ed Nations  Participation  Act  could  improve  the  prospect  of  joint 
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congressional/executive  deliberation  before  American  forces  are 
committed  to  U.N.  operations.  To  its  credit,  the  Clinton  administra- 
tion has  for  the  past  several  months  engaged  in  intensive  consulta- 
tions with  congressional  leaders  on  U.N.  peacekeeping  policy,  a 
process  that  will  continue  under  the  forthcoming  Presidential  deci- 
sion directive.  The  question  before  Congress  is  whether  this  con- 
sultative process  should  be  strengthened  further  by  giving  it  a  solid 
statutory  footing.  I  believe  it  should. 

Specifically,  I  recommend  four  amendments  to  the  U.N.  Partici- 
pation Act.  First,  provisions  should  be  added  to  the  act  designating 
a  congressional  consultative  group  along  the  lines  of  the  Bvrd- 
Nunn-Warner-Mitchell  proposal  of  1988,  or  the  bill  introduced  by 
Representative  Hamilton  in  October  1993  with  bipartisan  sup- 
port— H.R.  3405.  Regular  consultations  between  the  Executive  and 
this  group  should  take  place,  if  possible,  before  the  United  States 
votes  in  the  Security  Council  in  favor  of  new  U.N.  operations  that 
may  involve  U.S.  forces. 

Second,  "fast-track"  approval  procedures  should  be  included  in 
the  UNPA  to  facilitate  formal  congressional  authorization  before 
American  forces  are  actually  deployed,  particularly  as  part  of  a 
chapter  7  peace  enforcement  operation. 

Third,  the  UNPA's  provisions  governing  reports  to  Congress 
should  be  amended  to  provide  for  more  complete  and  timely  report- 
ing, both  before  American  forces  are  deployed  in  U.N.  operations 
and  regularly  during  those  operations,  particularly  when  there  is 
any  significant  change  or  expansion  of  the  mission. 

Fourth  and  finally,  the  provisions  in  section  7  of  the  U.N.  Partici- 
pation Act  which  bear  on  consensual  peacekeeping  need  to  be  clari- 
fied and  updated.  I  make  suggestions  in  my  prepared  statement. 

In  conclusion,  Mr.  Chairman,  although  the  U.N.  has  been  around 
for  nearly  half  a  century,  we  are  only  now  beginning  to  wrestle 
with  the  hard  issues  of  collective  responsibility  for  peace  and  secu- 
rity that  the  U.N.  system  bestowed  upon  its  most  powerful  mem- 
bers. Clearly,  we  have  a  strong  stake  in  an  effective  U.N.  Equally 
strong,  however,  is  our  interest  in  ensuring  a  constitutional  bal- 
ance of  war  powers  between  Congress  and  the  President  when 
American  troops  are  deployed  in  U.N.  military  operations.  If  Con- 
gress takes  a  greater  prospective  role  in  these  decisions,  active 
American  participation  may  be  more  the  exception  than  the  rule, 
at  least  in  the  near  term.  But  when  we  do  participate,  there  will 
be  a  stronger  domestic  consensus  in  support,  which  will  be  better 
both  for  our  troops  in  the  field  and  for  the  allies  who  count  on  us. 
In  the  long  run,  the  United  States  will  be  a  more  reliable  and  effec- 
tive participant  in  U.N.  peacekeeping  and  peace  enforcement  oper- 
ations if  Congress  considers  and  approves  American  participation 
in  advance. 

Thank  you. 

[The  prepared  statement  of  Dr.  Stromseth  follows  and  the  article 
referred  to  may  be  found  in  committee  files.] 

Prepared  Statement  of  Dr.  Stromseth 

Mr.  Chairman  and  members  of  the  Committee:  I  am  grateful  for  this  opportunity 
to  present  my  views  on  the  role  of  the  Congress  regarding  the  commitment  of  U.S. 
forces  abroad,  especially  when  those  forces  participate  in  United  Nations  peacekeep- 
ing or  peace  enforcement  operations.  I  have  given  considerable  thought  to  this  sub- 
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ject  and,  with  your  permission,  I  would  like  to  submit  for  the  record  both  my  pre- 
pared statement  and  an  article  that  I  recently  published  in  the  Georgetown  Law 
Journal  entitled  "Rethinking  War  Powers:  Congress,  the  President,  and  the  United 
Nations." 

We  stand  at  an  historic  cross-roads  today.  The  United  States  is  redefining  its  role 
in  the  post-Cold  War  world  and  its  relationship  to  the  United  Nations.  As  this  proc- 
ess unfolds,  Congress  and  the  President  must  work  together  in  determining  Amer- 
ican participation  in  U.N.  authorized  military  operations,  whether  they  be  classic 
"peacekeeping"  operations  deployed  with  the  consent  of  the  parties  or  "peace  en- 
forcement" actions  authorized  under  Chapter  VII  of  the  U.N.  Charter. 

If  the  Persian  Gulf  War — and  the  successful  collective  action  to  liberate  Kuwait — 
raised  hopes  for  a  more  effective  role  for  the  United  Nations  in  conflict  resolution, 
recent  experiences  in  Somalia  and  the  former  Yugoslavia  have  led  to  a  more  cau- 
tious assessment.  Yet  this  is  not  the  time  for  opportunistic  "U.N. -bashing."  The  U.N. 
has  done  a  good  job  in  implementing  a  complex  peace  agreement  in  Cambodia,  in 
disarming  Saddam  Hussein,  and  in  other  operations.  Since  the  end  of  the  Cold  War, 
the  U.N.  has  been  asked  to  take  on  some  of  the  most  intractable  conflicts  imag- 
inable, and  the  organization  can  only  be  effective  if  its  member  states  agree  on 
sound  policies  and  provide  the  means  to  implement  those  policies.  What  we  as 
Americans  need  to  do  today  is  to  responsibly  assess  the  benefits  and  the  risks  of 
working  collectively  through  multilateral  institutions  to  address  conflicts,  and  to 
take  practical  steps  to  reform  those  institutions. 

Domestically,  in  terms  of  the  constitutional  war  powers  of  the  Congress  and  the 
President,  one  lesson  is  clear  from  recent  experience:  it  i3  time  to  develop  a  frame- 
work and  set  of  procedures  that  will  ensure  a  greater  prospective  congressional  role, 
not  simply  a  reactive  role,  in  determining  U.S.  involvement  in  U.N  peacekeeping 
and  peace  enforcement  operations.  If  nothing  else,  the  controversy  that  erupted  last 
October  over  our  involvement  in  Somalia  shows  what  can  happen  when  the  United 
States  becomes  deeply  engaged  in  a  complex  operation  without  a  full  examination 
in  both  the  executive  and  legislative  branches  01  the  range  of  potential  hazards  aris- 
ing from  U.S.  participation. 

In  crafting  an  agreed  framework  for  the  future,  we  can  learn  from  the  historic 
debate  in  1945  when  the  Senate  approved  the  U.N.  Charter  and  Congress  enacted 
the  United  Nations  Participation  Act  (UNPA).1  The  UNPA  was  the  product  of  an 
intensive,  bipartisan  effort  to  agree  on  a  framework  for  American  participation  in 
U.N.  military  actions.  Supporters  of  the  UNPA  favored  active  American  involvement 
in  the  United  Nations  and,  in  particular,  they  wanted  to  ensure  that  American 
forces  would  be  available  on  short  notice  to  participate  in  U.N.  approved  military 
actions  to  protect  international  peace  and  security.  At  the  same  time,  they  wanted 
to  ensure  congressional  approval  of  American  military  commitments  to  the  United 
Nations. 

The  UNPA  accommodated  these  concerns  by  striking  a  war  powers  balance.  The 
Act  authorized  the  President  to  negotiate  a  special  agreement  with  the  Security 
Council,  pursuant  to  Article  43  of  the  U.N.  Charter,  designating  a  limited  number 
of  U.S.  forces  for  use  in  U.N.  enforcement  actions.  This  agreement  would  indicate 
the  number  and  type  of  forces  earmarked  for  use  in  U.N.  actions  as  well  as  their 
degree  of  readiness  and  general  location.  Under  the  UNPA,  Congress  would  have 
to  approve  any  special  agreement  by  joint  resolution  or  act;  the  President  could  not 
conclude  an  agreement  on  his  own.  If  Congress  approved  the  agreement,  the  Presi- 
dent could  promptly  use  the  designated  forces  in  U.N.  military  actions  without  any 
additional  approval  by  Congress.  But  Congress's  specific  authorization  would  be  re- 
quired for  forces  exceeding  the  limits  of  the  agreement. 

In  a  moment  I  will  return  to  the  question  of  whether  the  Article  43  approach 
makes  sense  in  present  circumstances.  Nearly  half  a  century  ago,  an  overwhelming 
majority  in  Congress  believed  that  this  approach  was  constitutionally  acceptable 
both  because  any  special  agreement  required  prior  congressional  approval  and  be- 
cause the  designated  forces  would  be  used  in  U.N.  "police  actions"  of  limited  scope. 
Congress's  constitutional  power  to  declare  war  would  be  preserved  in  cases  involving 
a  larger-scale  deployment  of  U.S.  forces  where  the  risk  of  war  and  great  physical 
sacrifice  was  real. 

This  distinction  between  "police  actions"  and  larger  commitments  of  U.S.  forces 
in  "war"  was  embraced  by  proponents  of  the  UNPA  not  as  a  way  of  abdicating 
Congress's  war  powers  but,  instead,  as  a  way  of  clarifying  and  protecting  Congress's 
role  in  the  new  and  as  yet  untested  security  system  envisioned  in  the  U.N.  Charter. 
The  key  premise  of  the  UNPA  was  that  Congress — by  virtue  of  its  final  say  over 


iPub.  L.  No.  264,  §§  1-7,  59  Stat.  619  (1945)  (codified  at  22  U.S.C.  §§287-287e  (1988)). 
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any  agreement  making  U.S.  forces  available  for  U.N.  military  actions — would  be  ac- 
tively involved  in  implementing  U.S.  obligations  under  the  Charter. 

Two  points  are  worth  clarifying  here.  First,  American  leaders  in  1945  had  no  in- 
tention of  creating  a  standing  international  army  under  Chapter  VII  of  the  U.N. 
Charter.  Instead,  national  contingents  designated  in  Article  43  agreements  would  be 
"called  in  for  *  *  *  particular  cases." 2  Whether  many  or  only  a  few  states  would 
be  asked  to  contribute  forces  in  any  given  situation  would  depend  on  the  cir- 
cumstances. Second,  command  arrangements  for  forces  fighting  in  U.N.  enforcement 
actions  were  left  open  for  future  determination — no  set  model  was  adopted.3  As  it 
turned  out,  efforts  to  negotiate  Article  43  agreements  or  to  refine  command  arrange- 
ments were  early  casualties  of  the  Cold  War.  In  the  absence  of  a  special  agreement 
to  establish  a  practical  war  powers  balance,  the  historic  struggle  over  war  powers 
between  Congress  and  the  President  continued  in  the  U.N.  context  just  as  it  has 
in  other  situations. 

During  the  Korean  War,  President  Truman  articulated  an  expansive  view  of  presi- 
dential power  in  the  U.N.  context  that  went  beyond  the  premises  of  joint  congres- 
sional-executive action  underlying  the  UNPA.  Truman  claimed  unilateral  presi- 
dential authority  to  send  U.S.  forces  to  combat  as  part  of  a  U.N.  authorized  military 
action  to  protect  international  peace  and  security.  Among  the  arguments  he  ad- 
vanced was  the  claim  that  the  collective  action  in  Korea  was  a  U.N.  "police  action," 
not  a  war,  and  that  Congress's  war  powers  were  not  implicated  despite  the  scope 
and  risks  of  American  involvement.4  But  this  simply  defined  Congress's  war  powers 
away  even  in  a  conflict  of  substantial  proportions.  To  be  sure,  a  U.N.  authorized  ac- 
tion is  not  "war"  under  international  law.  But,  as  we  saw  in  Korea  and  later  in  the 
Persian  Gulf,  some  "police  actions"  are  large  and  risky  enough  that  they  do  amount 
to  "war"  under  the  U.S.  Constitution. 

Forty  years  later,  as  the  Gulf  crisis  unfolded,  President  Bush  echoed  some  of  Tru- 
man's arguments  and  claimed  that  he  did  not  need  congressional  authorization  to 
commit  U.S.  forces  to  combat  against  Iraq  in  a  U.N.  approved  military  action.5 
President  Bush  ultimately  decided,  however,  that  it  would  be  prudent  for  Congress 
to  share  in  the  responsibility,  and  thus  he  sought  and  obtained  congressional  ap- 
proval before  taking  military  action  against  Iraq.  To  the  majority  of  Congress,  how- 
ever, the  Constitution  itself — and  not  simply  prudent  politics — required  congres- 
sional authorization  before  nearly  half  a  million  troops  were  sent  into  combat.  "Po- 
lice action"  arguments  popular  in  Congress  in  1950  during  the  Korean  War  were 
soundly  rejected  in  1991. 

I  draw  several  lessons  from  the  war  powers  accommodation  reached  between  the 
President  and  the  Congress  during  the  Persian  Gulf  crisis.  First,  the  fact  of  congres- 
sional authorization  was  tremendously  important  as  a  sign  to  the  troops  in  the  field 
that  there  was  a  national  consensus  behind  them.  Second,  the  debate  in  Congress, 
though  late  in  the  crisis,  indicated  that  Congress  ultimately  was  willing  to  assert 
its  constitutional  prerogatives  and  take  a  stand  before  American  forces  were  sent — 
in  substantial  numbers — into  battle.  In  an  operation  of  this  size  and  risk,  Congress 
agreed  that  Security  Council  authorization  did  not  replace  the  need  for  approval  by 
the  United  States  Congress. 

Yet  the  Gulf  War  experience  also  illustrated  the  risks  of  relying  on  a  case-by-case 
approach  to  war  powers  in  the  U.N.  context.  Such  an  approach  depends  on  the  will- 
ingness of  Congress  to  share  in  the  burden  of  making  hard  decisions  about  whether 
or  not  to  use  force.  It  also  depends  on  the  ability  of  Congress  to  effectively  assert 
its  role  in  the  middle  of  a  crisis  situation.  Unless  Congress  is  vigilant  at  an  early 
stage  of  a  conflict,  events  may  overtake  its  ability  to  exercise  a  meaningful  decision 
on  the  ultimate  question  of  committing  U.S.  troops  to  combat. 

Moreover,  in  terms  of  the  constitutional  division  of  war  powers,  the  Gulf  conflict 
was  an  easy  case — it  plainly  was  "war"  by  almost  anyone's  definition.  Future  U.N. 
authorized  military  actions,  in  contrast,  may  be  more  ambiguous  in  terms  of  size 
and  risk,  especially  in  volatile  civil  war  situations.  In  such  cases,  if  Congress  is  re- 
luctant to  assert  itself — and  if  Presidents  are  unwilling  to  refrain  from  unilateral 


2The  Charter  of  the  United  Nations:  Hearings  Before  the  Senate  Committee  on  Foreign  Rela- 
tions, 79th  Congress,  1st  Sees.  127  (1945)  (statement  of  Leo  Pasvolsky,  Special  Assistant  to  the 
Secretary  of  State). 

3  Article  47,  paragraph  3  of  the  U.N.  Charter  vests  the  Military  Staff  Committee  with  the  re- 
sponsibility for  "strategic  direction"  of  forces  placed  at  the  Security  Council's  disposal,  but  pro- 
vides that  "[q]uestions  relating  to  the  command  of  such  forces  shall  be  worked  out  subse- 
quently." 

4  I  analyze  this  and  several  other  arguments  in  "Rethinking  War  Powers:  Congress,  the  Presi- 
dent, and  the  United  Nations,"  81  Georgetown  Law  Journal  597,  620-40,  660-64  (1993). 

e  Id.  at  642^*3,  645-48,  654-55. 
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action — American  forces  may  become  enmeshed  in  conflicts  without  the  benefit  of 
careful,  joint  deliberation  on  the  wisdom  of  undertaking  the  action. 

Somalia  illustrates  my  point.  When  President  Bush  decided  to  deploy  over  20,000 
American  forces  to  Somalia  in  December  1992  in  "Operation  Restore  Hope"  to  create 
a  secure  environment  for  delivering  humanitarian  relief,  6  he  did  not  seek  congres- 
sional approval  for  the  mission.  At  the  time,  few  in  Congress  argued  that  he  should 
have.  Most  congressional  leaders  supported  the  humanitarian  mission  on  the  merits, 
and  few  thought  there  was  any  significant  risk  of  hostilities  or  war.  But,  as  we  have 
since  seen,  even  essentially  humanitarian  missions  carry  political  implications  for 
the  distribution  of  power  in  the  host  state,  and  the  prospect  of  hostilities  cannot  be 
ruled  out. 

In  retrospect,  the  executive  branch  could  have  done  a  much  better  job  of  preparing 
Congress  and  the  American  people  for  the  possible  risks  ahead  in  Somalia.  Congress 
itself  could  have  debated  and  scrutinized  the  mission  more  fully.  The  Senate  ap- 
proved the  humanitarian  operation  by  voice  vote  in  February  1993,  two  months 
after  the  initial  deployment;  the  House  took  no  formal  action  until  May. 

The  Somalia  operation  entered  a  second  and  more  ambitious  phase  when  the  Se- 
curity Council  adopted  Resolution  814  on  March  26,  1993.  Acting  under  Chapter  VII 
of  the  UN  Charter,  the  Security  Council  authorized  UNOSOM  II  (United  Nations 
Operation  in  Somalia)  to  replace  the  U.S. -commanded  operation  and  to  "assume  re- 
sponsibility for  the  consolidation,  expansion  and  maintenance  of  a  secure  environ- 
ment throughout  Somalia."  In  addition  to  emphasizing  disarmament  of  Somali  fac- 
tions, Resolution  814  authorized  the  U.N.  operation  to  assist  in  the  economic  reha- 
bilitation of  Somalia,  to  promote  political  reconciliation,  and  to  help  reestablish  po- 
litical institutions  and  civil  administration  throughout  the  country.  The  forces  for 
UNOSOM  II  included  about  25,000  combat  troops  from  various  countries  and  8,000 
troops  providing  logistic  support.  The  United  States  agreed  to  contribute  approxi- 
mately 2,700  logistical  forces,  placing  them  under  U.N.  command.  President  Clinton 
also  agreed  to  provide  a  U.S.  quick  reaction  force  of  about  1,300  troops  under  U.S. 
command  to  support  UNOSOM  II  as  needed.  Control  of  the  Somalia  operation 
passed  from  the  United  States  to  UNOSOM  II  on  May  4,  1993. 

Despite  the  precedential  nature  of  this  ambitious  "peace  enforcement"  operation, 
the  Clinton  Administration  did  not  seek  authorization  from  Congress  for  U.S.  par- 
ticipation. In  retrospect,  this  would  have  been  a  good  moment  to  clarify  the  mission 
ana  the  risks  for  the  Congress  and  the  American  people,  and  to  determine  whether 
or  not  there  was  a  national  consensus  in  favor  of  American  involvement  in  light  of 
those  risks.  Congress  also  failed  to  act  jointly  to  assert  its  prerogatives.  The  House, 
in  a  divided  vote  on  May  25,  1993,  endorsed  the  new  mission  and  approved  Amer- 
ican participation  in  it.  The  Senate  took  no  formal  action. 

The  misfortunes  of  UNOSOM  II  since  late  May  are  well  known  and  need  only 
brief  mention  here.  Beginning  in  June  1993,  after  Somali  forces  killed  24  Pakistani 
peacekeepers,  U.N.  forces  in  Somalia,  acting  under  Security  Council  authorization,7 
sought  to  apprehend  Somali  warlord  Mohammed  Aideed.  As  violence  in  Mogadishu 
escalated,  tensions  in  Washington  between  Congress  and  the  executive  branch 
mounted  as  well.  Amid  growing  calls  to  narrow  or  terminate  U.S.  participation,  Con- 
gress passed  legislation  calling  on  the  President  to  report  by  mid-October  on  the  So- 
malia operation  and  urging  him  to  seek  authorization  by  mid-November  for  the  con- 
tinued deployment  of  American  forces.  The  tragic  battle  on  October  3— 4,  1993,  in 
which  18  Americans  were  killed  and  over  80  wounded,  and  hundreds  of  Somalis 
killed,  galvanized  public  and  congressional  pressure  and  led  to  the  President's 
pledge  to  withdraw  American  forces  from  Somalia  by  the  end  of  March,  reinforced 
by  a  congressional  funding  cut-off. 

The  Somalia  experience,  in  my  judgment,  suggests  several  lessons  for  future 
American  involvement  in  "peace  enforcement"  operations.  First,  the  benefits,  risks 
and  longer-term  implications  of  the  action  should  be  weighed  openly,  systematically 
and  up  front.  In  particular,  humanitarian  intervention  in  civil  conflicts  and  coercive 
forms  of  disarmament  will  inevitably  have  implications  for  the  balance  of  power  be- 
tween the  combatants  that  must  be  acknowledged  and  considered  in  advance. 

Second,  Congress  should  be  involved  at  key  decision  points,  both  before  an  oper- 
ation begins  and  in  the  event  that  an  operation  changes  significantly.  Congress  may 
be  leery  of  accepting  shared  responsibility  in  situations  of  risk,  but  the  alternative 
is  far  worse.  Unless  the  President  seeks  congressional  approval  in  major  operations, 


«This  peace  enforcement  operation  was  approved  by  the  Security  Council  on  December  3,  1992 
in  Resolution  794.  Acting  under  Chapter  VII  of  the  U.N.  Charter,  the  Security  Council  author- 
ized the  use  of  "all  necessary  means  to  establish  as  soon  as  possible  a  secure  environment  for 
humanitarian  relief  operations  in  Somalia." 

7 Resolution  837  (June  6,  1993). 


37 

American  forces  may  be  deployed  without  a  strong  national  consensus  behind  them. 
They,  and  the  President  that  deploys  them,  will  be  vulnerable  to  sudden  swings  in 
public  support  in  the  face  of  adversity  because  the  public  will  be  unprepared  for  the 
risks  ahead. 

Third,  by  virtue  of  its  power  of  the  purse,  the  Congress  ultimately  cannot  avoid 
taking  a  stand  when  American  forces  are  deployed  in  U.N.  peace  enforcement  mis- 
sions. Congress  will  eventually  have  to  decide  whether  to  fund  these  operations. 
Rather  than  deferring  judgment,  Senator  Byrd  makes  a  powerful  case  for  advance 
congressional  authorization  so  that  "the  costs  and  possible  casualties  involved  in 
such  operations"  can  be  "thoroughly  considered  prior  to  the  commitment  of  U.S. 
forces/s 

Fourth,  Somalia  shows  the  need  for  an  agreed  framework  and  process  for  deciding 
whether  to  commit  U.S.  forces  to  U.N.  peacekeeping  and  peace  enforcement  oper- 
ations in  the  future.  The  War  Powers  Resolution  was  not  effective  in  promoting  joint 
deliberations  over  Somalia.  Ongoing  disputes  (between  and  within  the  legislative 
and  executive  branches)  about  whether  or  not  the  conflict  in  Somalia  constituted 
"hostilities"  within  the  meaning  of  the  Act  have  raised  questions  about  the  Act's  rel- 
evance and  its  effectiveness  with  regard  to  U.N.  peace  enforcement  or  peacekeeping 
operations. 

The  domestic  and  international  costs  of  proceeding  in  the  current  ad  hoc  fashion 
are  too  high.  Domestically,  recurring  and  divisive  war  powers  disputes  will  hamper 
efforts  in  both  the  legislative  and  executive  branches  to  wrestle  squarely  with  the 
merits  of  U.S.  participation  in  specific  U.N.  operations.  Internationally,  we  undercut 
our  credibility  both  among  our  allies  and  our  potential  adversaries  if  we  have  not 
established  a  firm  domestic  consensus  for  our  policy  because  we  are  less  likely  to 
stay  the  course  if  difficulties  arise. 

FOUNDATIONS  FOR  AN  AGREED  FRAMEWORK 

Back  in  1945,  the  war  powers  balance  struck  by  the  UNPA  seemed  sensible  do- 
mestically, and  the  Article  43  approach  seemed  promising  internationally.  Recent 
experience,  however,  indicates  that  this  approach  is  overly  ambitious  at  present. 
The  fact  is  that  neither  the  U.N.  bureaucracy  nor  the  United  States  has  much  expe- 
rience mounting  collective  enforcement  operations  utilizing  diverse  non-NATO  forces 
under  the  direct  authority  of  the  Security  Council.  Furthermore,  the  United  Nations 
is  already  hard  pressed  to  handle  its  existing  peacekeeping  responsibilities  effec- 
tively. Its  capabilities  in  this  area  should  be  strengthened  first  before  the  United 
States  or  the  United  Nations  move  in  the  direction  oi  Article  43. 

One  reason  Article  43  appeared  so  important  in  1945  was  the  perception  that 
promptness  was  essential  to  enforcement.  American  supporters  of  the  UNPA  as- 
sumed that  the  Security  Council  could  only  act  decisively  to  protect  international 
peace  and  security  if  it  could  count  on  the  prompt  availability  of  Article  43  forces 
without  being  delayed  by  a  congressional  vote  in  each  case.  Korea  notwithstanding, 
however,  most  recent  Security  Council  decisions  to  authorize  the  use  of  force  fol- 
lowed a  fairly  extensive  period  of  deliberation.  This  was  true  even  in  the  Gulf  War. 
If  there  is  time  for  the  Security  Council  to  deliberate  about  whether  to  authorize 
force,  there  should  be  time  for  Congress  to  do  so  as  well. 

The  constitutional  arguments  in  favor  of  congressional  authorization  before  U.S. 
troops  participate  in  Chapter  VII  peace  enforcement  operations  are  strong,  in  my 
judgment.  The  Constitution's  framers  vested  the  power  to  declare  war  in  Congress 
for  two  overarching  reasons:  to  block  any  precipitous  rush  to  war  by  ensuring  delib- 
eration by  several  different  bodies  reflecting  a  variety  of  viewpoints;  and  to  give  the 
people  a  full  voice  through  their  democratically  elected  representatives  in  Congress.9 
The  people  would  bear  the  burdens  of  combat — their  lives  and  resources  would  be 
put  on  the  line.  Furthermore,  their  sustained  support  would  be  more  likely  if  their 
representatives  participated  in  the  decision  to  go  to  war. 

These  deliberative  and  democratic  purposes  remain  relevant  when  the  issue  is 
participation  in  Chapter  VII  peace  enforcement  operations  authorized  by  the  U.N. 
Security  Council.  If  U.S.  combat  forces  are  deployed  into  hostile  situations,  where 
there  is  no  peace  to  be  kept  and  not  all  parties  nave  consented,  the  risk  of  hostilities 
or  war  is  real.  Deliberation  by  Congress  before  American  forces  are  deployed  will 
increase  the  chances  that  the  Congress — and  the  American  people — are  aware  of 
those  risks  and  are  willing  to  take  them.  A  clear  national  consensus  in  favor  of  U.S. 
involvement  would  also  assure  American  soldiers  of  a  greater  steadiness  of  national 


8 Letter  from  Senator  Robert  C.  Byrd  to  the  President,  July  15,  1993,  reprinted  in  Congres- 
sional Record,  p.  S13458  (daily  ed.  Oct.  14,  1993). 

»  For  a  fuller  discussion,  6ee  John  Hart  Ely,  War  and  Responsibility  (1993),  pp.  3-5. 
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purpose  once  they  are  deployed.  Full  deliberation  and  a  solid  national  consensus  are 
especially  critical  if  the  United  States  decides  to  participate  in  U.N.  military  actions 
that  do  not  necessarily  implicate  core  American  interests  as  those  interests  have 
been  understood  over  the  past  few  decades. 

As  for  U.N.  "peacekeeping"  operations,  when  American  forces  are  deployed  with 
the  clear  consent  of  all  the  parties,  there  is  less  risk  that  those  forces  will  face  sig- 
nificant hostilities.  Thus  congressional  authorization  may  not  be  constitutionally  re- 
quired nor  the  War  Powers  Resolution  triggered.  Yet  effective  U.S.  participation  de- 
pends on  Congress's  willingness  to  provide  funds  for  the  operation..  Even  if  not  con- 
stitutionally compelled,  prior  authorization  by  Congress  would  ensure  full  consider- 
ation of  the  operation's  potential  costs  and  would  indicate  that  there  is  a  national 
consensus  in  favor  of  proceeding.  It  would  also  assure  the  United  Nations  of  a  solid 
American  commitment  to  the  operation. 

UPDATING  THE  UN  PARTICIPATION  ACT 

Although  we  are  not  ready  today  for  the  Article  43  approach,  modest  amendments 
to  the  UNPA  could  ensure  a  better  balance  of  congressional-executive  responsibility 
in  decisions  to  commit  U.S.  forces  to  U.N.  military  operations.  A  sensible  framework 
for  the  future  should  aim  to  ensure  three  objectives: 

(1)  first,  joint  deliberation  by  the  President  and  the  Congress  before  U.S. 
forces  are  deployed  as  part  of  a  U.N.  peacekeeping  or  peace  enforcement  oper- 
ation; 

(2)  second,  reasonable  assessments  of  the  benefits,  costs  and  risks  of  the  oper- 
ation before  U.S.  forces  are  deployed;  and 

(3)  third,  regular  reporting  and  ongoing  consultation  between  the  President 
and  the  Congress  as  the  operation  evolves. 

To  its  credit,  the  Clinton  Administration  has  for  the  past  few  months  engaged  in 
intensive,  regular  consultations  with  congressional  leaders  on  peacekeeping  policy. 
The  Administration  has  also  met  monthly  with  congressional  staff  members,  provid- 
ing extensive  briefings  on  U.N.  operations  and  American  involvement  in  them.  Exec- 
utive branch  officials  have  provided  advance  notice,  to  the  extent  possible,  of  forth- 
coming Security  Council  votes  and  have  provided  copies  of  key  U.N.  documents.  This 
beneficial  process  of  consultation  will  be  reflected  in  the  forthcoming  Presidential 
Decision  Directive  (PDD-13)  and  will  continue  as  a  matter  of  executive  branch  pol- 
icy. 

The  question  before  Congress  is  whether  this  consultative  process  should  be 
strengthened  further  by  giving  it  a  solid  statutory  footing.  I  believe  that  it  should. 
Specifically,  I  would  recommend  four  amendments  to  the  UNPA  to  enhance  the 
prospect  of  joint  congressional-executive  deliberation  before  U.S.  forces  are  commit- 
ted to  U.N.  peace  enforcement  or  peacekeeping  operations. 

First,  provisions  should  be  added  to  the  UNPA  designating  a  congressional  con- 
sultative group,  along  the  lines  of  the  Byrd-Nunn-Warner-Mitchell  proposal  of  1988 
or  the  "Consultation  Act  of  1993"  (H.R.  3405)  introduced  by  Representative  Hamil- 
ton last  October  with  bipartisan  support.  Regular  consultations  between  the  execu- 
tive and  this  group  should  take  place  and,  to  the  extent  possible,  consultations 
should  begin  before  the  United  States  votes  at  the  Security  Council  in  favor  of  new 
U.N.  peacekeeping  or  peace  enforcement  missions  that  may  involve  U.S.  forces. 

Second,  "fast-track"  approval  procedures  should  be  established  to  facilitate  formal 
congressional  authorization  before  U.S.  forces  are  actually  deployed  as  part  of  any 
such  operation,  particularly  any  peace  enforcement  operation  under  Chapter  VII  of 
the  U.N.  Charter. 

Third,  the  UNPA's  provisions  governing  reports  to  Congress  should  be  amended 
to  provide  for  more  complete  and  timely  reporting.  Section  4  of  the  UNPA  currently 
requires  the  President  to  report  to  Congress  at  least  once  a  year  on  U.N.  activities, 
and  to  make  "special  current  reports  on  decisions  of  the  Security  Council  to  take 
enforcement  measures."10 

In  addition  to  specifying  information  to  be  provided  in  the  President's  annual  re- 
port, the  UNPA  should  mandate  a  more  regular  and  informative  series  of  reports. 
Well  before  U.S.  forces  are  deployed  as  part  of  a  U.N.  peacekeeping  or  peace  en- 
forcement operation,  the  President  should  report  to  the  appropriate  committees  (for- 
eign relations,  defense,  appropriations)  on  the  estimated  costs  and  risks  of  the  pro- 
posed operation,  its  precise  objectives,  the  U.S.  role,  the  command  and  control  ar- 
rangements, and  the  likely  duration. 

Regular  reports  should  also  be  required  on  an  ongoing  basis  on  all  U.N.  author- 
ized military   activities  (both  peace  enforcement  and  peacekeeping)  in  which  the 
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United  States  is  participating.  In  addition,  the  executive  should  report  to  Congress 
before  there  is  a  significant  change  or  expansion  of  the  mission  of  an  existing  oper- 
ation (e.g.  Resolution  814  regarding  Somalia). 

Fourth,  the  UNPA's  provisions  bearing  on  consensual  peacekeeping  should  be 
clarified  and  updated.  Il  the  President  finds  that  it  is  consistent  with  the  national 
interest,  section  7  of  the  UNPA  currently  authorizes  the  President  to  detail  up  to 
1,000  U.S.  armed  forces  personnel  to  U.N.  activities  directed  at  peaceful  settlement 
of  disputes  and  "not  involving  the  employment  of  armed  forces  contemplated  by 
chapter  VII"  of  the  UN  Charter.11  Those  forces  may  serve  as  guards,  observers,  or 
"in  any  noncombatant  capacity." 

Under  this  provision,  American  forces  should  be  able  to  participate  in  consensual 
peacekeeping  operations  under  the  traditional  rules  of  non-use  of  force  except  in 
self-defense.  The  practice  of  peacekeeping  has  evolved  significantly,  however,  since 
this  provision  was  first  adopted  in  1949  and  thus  there  is  some  ambiguity  about  the 
provision's  scope.  An  explicit  reference  to  participation  of  U.S.  forces  in  consensual 
peacekeeping  operations"  should  be  added  to  the  statute  as  an  example  of  author- 
ized activity;  this  would  clarify  the  President's  statutory  authority. 

Congress  may  also  wish  to  raise  the  UNPA's  current  1,000-person  limit  to  enable 
the  United  States  to  make  a  more  substantial  contribution  to  U.N.  peacekeeping  op- 
erations. Earmarking  and  training  on  the  order  of  three  to  six  battalions — possibly 
of  volunteers  within  the  U.S.  military  forces — would  permit  the  United  States  to 
play  a  greater  role  in  consensual  peacekeeping.  At  the  same  time,  to  ensure  that 
there  is  a  strong  domestic  consensus  in  favor  ol  U.S.  participation,  section  7  should 
provide  for  consultation  with  Congress  before  the  designated  forces  are  deployed  in 
a  specific  operation. 

CONCLUSION 

Mr.  Chairman,  although  the  United  Nations  has  been  around  for  nearly  a  half- 
century,  we  are  only  now  beginning  to  wrestle  with  the  hard  issues  of  collective  re- 
sponsibility for  peace  and  security  that  the  U.N.  system  bestowed  upon  its  most 
gowerful  members.  Clearly,  we  have  a  strong  stake  in  an  effective  United  Nations, 
iqually  strong,  however,  is  our  interest  in  ensuring  a  constitutional  balance  of  war 
Bowers  between  Congress  and  the  President  when  American  troops  are  deployed  in 
LN.  military  operations.  If  Congress  takes  a  greater  prospective  role  in  these  deci- 
sions, active  American  participation  in  U.N.  operations  may  be  more  the  exception 
than  the  rule,  at  least  in  the  near  term.  But  when  we  do  participate,  there  will  be 
a  stronger  domestic  consensus  in  support,  which  will  be  better  both  for  our  troops 
in  the  field  and  for  the  allies  who  count  on  us.  In  the  long-run,  the  United  States 
will  be  a  more  reliable  and  effective  participant  in  U.N.  peacekeeping  and  peace  en- 
forcement operations  if  Congress  considers  and  approves  American  involvement  in 
advance. 

The  Chairman.  Thank  you  very  much.  Dr.  Arend. 

STATEMENT  OF  ANTHONY  CLARK  AREND,  PROFESSOR  OF 
GOVERNMENT,  GEORGETOWN  UNIVERSITY,  WASHINGTON,  DC 

Dr.  Arend.  Mr.  Chairman,  members  of  the  committee,  I  will  first 
of  all  say  it  is  a  real  pleasure  to  be  here,  especially  with  Professor 
Stromseth.  I  think  her  work  is  the  definitive  work  in  this  subject, 
and  when  I  heard  she  was  going  to  be  on  the  committee  I  said 
there  is  nothing  else  I  can  say.  But  I  would  like  to  make  a  couple 
of  comments. 

As  I  see  it  there  are  two  fundamental  legal  questions  that  are 
before  this  body  and  before  Congress  as  a  whole.  The  first  question 
is  can  the  President  introduce  troops  into  the  U.N.  peacekeeping 
operation  without  the  consent  of  Congress  at  the  time.  That  is  one 
question  which  has  been  discussed  already.  I  want  to  make  some 
comments  about  that. 

The  second  question  is  can  U.S.  troops,  once  put  under  a  U.N. 
peacekeeping  operation,  be  placed  under  a  U.N.  command?  In  other 
words,  can  a  command  structure  be  such  that  the  President  can 
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delegate  his  authority  as  Commander  in  Chief  to  a  U.N.  general  or 
some  other  U.N.  official? 

I  want  to  talk  about  those  two  questions  briefly,  and  I  want  to 
make  a  recommendation  somewhat  similar  to  what  Professor 
Stromseth  has  said. 

First  of  all,  can  the  President  introduce  U.S.  troops  into  a  U.N. 
peacekeeping  operation  without  the  consent  of  Congress  at  the 
time?  It  is  somewhat  of  a  difficult  question  because  when  the  U.N. 
Charter  was  given  advice  and  consent  the  concept  of  peacekeeping 
did  not  exist.  There  was  peace  enforcement  which  took  place  under 
chapter  7  of  the  Charter  where  there  would  be  a  major  military  re- 
sponse to  an  act  of  aggression.  And  there  was  an  assumption  at  the 
time  that  U.S.  forces  could  participate  in  that  type  of  action.  But 
peacekeeping  was  not  envisioned. 

Well,  let  me  look  a  little  bit  at  what  the  Senate  thought  at  the 
time  it  gave  advice  and  consent,  and  I  think  maybe  that  will  shed 
some  light  on  whatever  analogy  we  can  draw  to  U.N.  peacekeeping. 
That  is  a  little  bit  different. 

As  Professor  Stromseth  says  in  her  article,  when  the  Senate  gave 
advice  and  consent  to  the  U.N.  Charter  in  1945,  there  was  an  as- 
sumption that  U.S.  troops  would  participate  in  collective  enforce- 
ment actions  under  chapter  7  of  the  Charter.  And  there  was  also 
an  assumption  that  the  President  would  not  need  to  seek  Congress' 
permission  each  time  troops  were  put  into  such  an  operation,  such 
a  collective  enforcement  measure. 

However,  there  was  an  assumption  that  the  article  43  agree- 
ments would  be  concluded,  that  Congress  would  be  involved  in  the 
conclusion  of  those  article  43  agreements,  and  that  under  the  U.N. 
Participation  Act  it  would  be  submitted  to  both  Houses  of  Congress 
for  approval.  Once  that  were  done  and  these  agreements  were  con- 
cluded, then  the  President  could  use  troops  up  to  those  provided  in 
the  agreements  but  not  beyond  what  the  agreements  said.  That 
was  the  way  Congress  felt,  the  Senate  in  giving  advice  and  consent, 
and  Congress  as  a  whole  in  adopting  the  U.N.  Participation  Act. 

Now,  peacekeeping,  I  think,  can  be  understood  analogously.  Even 
though  peacekeeping  is  something  a  little  bit  different,  tradition- 
ally as  it  has  developed  it  has  been  done  on  a  consensual  basis. 
Troops  have  been  sent  in  with  the  consent  of  the  states  on  whose 
territory  the  troops  were  stationed;  ideally  the  consent  of  all  the 
parties.  Under  those  circumstances,  the  United  States  did  not  real- 
ly participate.  You  used  neutral  forces,  and  they  went  in  as  a  neu- 
tral buffer.  What  we  have  seen  in  Somalia  and  in  other  cases  is  a 
new  kind  of  peacekeeping  operation,  peace  establishing  or  peace 
enforcing,  where  you  go  into  a  situation  like  Somalia  where  all  the 
parties  do  not  agree  and  you  are  attempting  to  impose  a  peace  on 
the  belligerent  factions.  In  that  case,  because  of  the  requirement 
for  more  force,  U.S.  forces  have  been  involved. 

My  feeling  here  is  we  can  understand  the  situation  analogously 
to  collective  enforcement  operations.  If  something  similar  to  an  ar- 
ticle 43  agreement  is  concluded  with  respect  to  peacekeeping  oper- 
ations, an  arrangement  which  the  President  negotiates  with  the 
U.N.  that  he  will  then  submit  to  the  Senate  for  approval  and  to  the 
House  of  Representatives  for  approval,  the  President  would  then  be 
able  to,  through  these  forces,  designate  precisely  what  the  nature 
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of  U.S.  troops  would  be,  how  they  would  be  involved  in  the  oper- 
ation, Congress  would  give  its  consent,  and  then  when  a  particular 
instance  for  peacekeeping  came  up  the  President  would  be  able  to 
discharge  troops  based  on  what  was  provided  in  that  agreement. 

The  agreements  can  be  very  specific.  They  can  have  a  contingent 
which  would  say  that  Congress  would  need  to  approve  the  case  in 
each  particular  case.  They  can  say  very,  very  specifically  the  na- 
ture of  the  troops  that  would  be  involved  and  how  far  it  can  go. 
The  logic  would  be  the  agreements  would  be  concluded  and  the 
President  would  then  be  authorized  to  use  force  pursuant  to  those 
agreements  at  the  time. 

My  feeling  is  that  was  the  arrangement  the  Senate  envisioned 
for  collective  enforcement,  the  broader  response  to  aggression.  A 
similar  approach,  I  think,  could  be  taken  to  peacekeeping  oper- 
ations, as  well — if  you  will,  an  article  43  approach  to  peacekeeping. 
That  is  sort  of  the  first  question.  Can  the  President  use  force  pur- 
suant to  these  article  43  agreements  without  the  consent  of  Con- 
gress at  the  time?  Yes,  provided  the  agreements  have  been  ap- 
proved by  Congress,  by  both  Houses  as  provided  in  the  U.N.  Par- 
ticipation Act. 

Senator  Biden.  But  since  they  have  not  been  the  answer  is  no. 

Dr.  Arend.  Exactly.  Since  they  have  not  yet  been  concluded,  I 
would  contend  for  a  peacekeeping  operation,  especially  of  the  kind 
that  we  have  seen  in  Somalia,  or  that  one  could  conceivably  see  in 
Bosnia  where  there  would  be  a  large  amount  of  U.S.  forces,  that, 
in  my  opinion,  would  be  sustained  hostilities  which  would  require 
the  consent  of  Congress,  either  statutorily  or  through  declaration 
of  war.  You  are  right. 

The  second  question:  Can  U.S.  troops,  once  committed,  setting 
aside  for  a  moment  who  has  the  authority  to  commit  them,  once 
they  are  put  into  a  U.N.  peacekeeping  operation  can  they  be  put 
under  a  U.N.  command?  I  would  say  the  answer  here  is  yes.  I  know 
there  has  been  a  great  deal  of  debate  in  this  body  and  the  House 
of  Representatives  over  that  question.  But  under  the  Constitution, 
as  Senator  Byrd  has  pointed  out,  as  Professor  Stromseth  has  point- 
ed out,  the  President  is  Commander  in  Chief.  If  this  means  any- 
thing else,  it  means  that  the  President  has  the  authority  to  deter- 
mine the  operational  conduct  of  troops,  the  command  of  troops  in 
the  field.  It  was  echoed  by  Hamilton  in  Federalist  69,  the  Supreme 
Court  in  ex  parte  Milliken  has  upheld  this  principle,  and  I  think 
the  President  within  his  authority  as  Commander  in  Chief  could  in 
fact  delegate  that  authority  to  a  U.N.  general  or  to  a  U.N.  force, 
just  as  the  President  delegates  his  authority  as  the  Commander  in 
Chief  to  U.S.  officers.  So  I  do  not  really  see  that  as  a  problem.  I 
think  the  President  can,  in  fact,  delegate  the  Commander  in  Chief 
role  to  a  U.N.  command. 

The  first  question  I  raised,  I  think,  is  the  more  contentious  one. 
And  as  Senator  Biden  pointed  out,  in  the  absence  of  those  article 
43  special  agreements,  I  do  not  believe  that  the  President  has  the 
authority  to  put  troops  in  a  peacekeeping  operation,  at  least  to  the 
extent  that  they  involve  major  uses  of  force  like  we  have  seen  in 
Somalia.  So  my  recommendation  to  this  committee  would  be  that 
we  conclude  article  43  agreements  for  peacekeeping. 
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Professor  Stromseth  expressed  some  concern  as  to  whether  we 
are  ready  for  them  with  respect  to  collective  enforcement  action 
under  chapter  7  of  the  Charter.  I  think  we  could  probably  conclude 
them  for  that  as  well.  I  think  the  time  is  to  begin.  But  I  think 
something  analogous  can  be  done  for  peacekeeping.  If  the  President 
were  to  negotiate  these  arrangements,  spell  out  very  clearly  the 
peacekeeping  forces  that  would  be  used  in  the  event  of  a  peace- 
keeping operation,  have  both  Houses  of  Congress  approve  them,  I 
think  we  would  go  a  long  way  to  addressing  this  problem,  and  I 
really  do  not  see  the  constitutional  impediments,  with  all  due  re- 
spect, that  Senator  Byrd  raised  earlier. 

Thank  you. 

[The  prepared  statement  of  Dr.  Arend  follows:] 

Prepared  Statement  of  Dr.  Arend 

Mr.  Chairman,  I  greatly  appreciate  the  opportunity  to  appear  before  this  Commit- 
tee to  discuss  war  powers  and  U.S.  participation  in  United  Nations  peacekeeping 
operations. 

When  the  Senate  gave  its  advice  and  consent  to  the  United  Nations  Charter  in 
1945,  the  Charter  contained  no  provisions  explicitly  relating  to  the  conduct  of  what 
came  to  be  known  as  "peacekeeping."  Instead,  the  framers  of  the  Charter  intended 
that  the  U.N.'s  primary  role  in  international  conflict  management  would  be  to  un- 
dertake collective  enforcement  actions  to  respond  to  a  "threat  to  the  peace,"  "breach 
of  the  peace,"  or  "act  of  aggression."  The  Cold  War,  however,  prevented  the  Security 
Council  from  functioning  effectively  as  a  collective  enforcement  body.  As  a  result, 
the  practice  of  peacekeeping  developed. 

Peacekeeping  involved  the  interposition  of  a  neutral  force  in  an  area  of  conflict 
once  the  hostilities  has  essentially  ceased.  It  was  undertaken  with  the  consent  of 
the  state  on  whose  territory  troops  were  stationed  and,  ideally,  with  the  consent  of 
all  the  belligerent  parties.  In  essence,  the  peacekeepers  functioned  as  buffers  to  pre- 
vent fighting  from  breaking  out  again  and  to  supervise  a  troop  withdrawal.  Because 
the  peacekeeping  forces  were  drawn  from  neutral  states,  United  States  troops  did 
not  participate  in  peacekeeping  operations  during  the  Cold  War. 

With  the  end  of  the  Cold  War,  however,  a  new  form  of  "peacekeeping"  has 
emerged.  This  "new"  peacekeeping  differs  from  traditional  peacekeeping  in  several 
important  respects,  including  the  participation  of  U.S.  troops.  The  involvement  of 
U.S.  troops  in  this  "new"  peacekeeping  has  raised  two  critical  constitutional  ques- 
tions. First,  does  the  President  have  the  authority  to  introduce  U.S.  troops  into 
peacekeeping  operations  without  the  prior  consent  of  Congress?  Second,  once  such 
troops  have  been  introduced,  can  they  be  placed  under  a  United  Nations  command? 
The  purpose  of  this  testimony  is  to  explore  these  two  legal  questions  and  to  make 
recommendations  for  addressing  these  concerns.  Section  One  will  discuss  the 
changed  nature  of  peacekeeping.  Section  Two  will  examine  these  two  constitutional 
legal  questions.  Section  Three  will  then  offer  recommendations. 

I.  THE  NATURE  OF  PEACEKEEPING 

When  the  U.N.  Charter  was  adopted,  the  primary  role  of  the  United  Nations  in 
international  conflict  management  was  the  prevention  and  punishment  of  aggres- 
sion. Under  Chapter  VII  of  the  Charter,  the  Security  Council  was  empowered  to  de- 
termine if  there  existed  a  threat  to  the  peace,  a  breach  of  the  peace,  or  an  act  of 
aggression.  If  the  Council  so  determined,  it  had  the  authority  to  impose  diplomatic 
and  economic  sanctions  (Art.  41)  or  even  military  sanctions  (Art.  42).  To  facilitate 
the  imposition  of  military  sanctions,  the  Charter  provided  for  certain  institutional 
mechanisms.  First,  the  Charter  established  a  Military  Staff  Committee  to  advise  the 
Council  on  the  conduct  of  a  military  operation.  This  Committee  was  to  consist  of 
the  military  chiefs  of  staff  of  the  five  permanent  members  of  the  Council  and  any 
other  representatives  they  would  choose  to  invite.  Second,  under  Article  43,  all 
members  of  the  United  Nations  were  to  enter  into  "special  agreements"  with  the 
United  Nations.  In  these  special  agreements,  states  would  designate  certain  military 
forces  to  be  put  at  the  disposal  of  the  Council  in  the  event  of  an  enforcement  action. 
Hence,  if  at  some  point  in  the  future,  the  Council  were  to  undertake  a  military  en- 
forcement action,  it  could  call  upon  states  to  provide  the  troops  delineated  in  the 
special  agreements. 
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Unfortunately,  the  Cold  War  rivalry  between  the  United  States  and  the  Soviet 
Union  prevented  the  effective  functioning  of  the  collective  enforcement  role  of  the 
United  Nations.  To  this  day,  no  state  has  concluded  an  Article  43  agreement;  and, 
the  Military  Staff  Committee  exists  in  name  only.  Moreover,  despite  the  many 
threats  to  the  peace,  breaches  of  the  peace,  and  acts  of  aggression,  only  once  prior 
to  1990  did  the  Security  Council  authorize  a  collective  use  of  force  in  response  to 
an  act  of  aggression — during  the  Korean  War. 

With  the  failure  of  the  United  Nations  to  undertake  collective  action  under  Chap- 
ter VII  of  the  Charter,  the  practice  of  peacekeeping  developed.  As  noted  earlier, 
peacekeeping  traditionally  meant  that  neutral  forces  would  be  sent  to  an  area  of 
conflict  to  serve  as  a  buffer  between  the  warring  parties  once  the  fighting  has  essen- 
tially come  to  a  halt.  In  effect,  peacekeeping  recognized  that  little  could  be  done  to 
deter  or  fight  the  initial  act  of  aggression.  But  it  acknowledged  that  after  the  ag- 
gression had  taken  place  and  the  fighting  had  stopped,  it  could  be  possible  to  inter- 
Rose  a  neutral  buffer  to  help  ensure  that  further  hostilities  would  not  take  place. 
Feutral  forces  were  intentionally  used  in  such  operations  to  keep  the  great  powers, 
especially  the  United  States  and  the  Soviet  Union,  out  of  the  conflict.  By  keeping 
the  Americans,  Soviets,  and  other  great  powers  out  of  peacekeeping  forces,  the  Unit- 
ed Nations  could  avoid  the  appearance  of  bias  and  effectively  keep  the  Cold  War 
out  of  the  operation. 

During  the  period  from  1947  to  1987,  thirteen  peacekeeping  operations  were  es- 
tablished— some  of  which  are  still  in  existence.  These  included  operations  in  the 
Suez,  Cyprus.  Lebanon,  the  Congo,  and  Kashmir.  In  general,  these  operations  have 
been  regarded  as  successful.  To  a  large  degree,  the  belligerents  were  kept  apart  and 
major  fighting  did  not  ensue. 

With  the  end  of  the  Cold  War,  peacekeeping  has  undergone  a  major  trans- 
formation. As  noted  above,  a  "new"  form  of  peacekeeping  has  emerged  in  which  the 
United  Nations  has  gone  beyond  traditional  interpositional  action.  This  "new"  peace- 
keeping differs  from  traditional  peacekeeping  in  several  important  respects.  First, 
troops  are  frequently  put  in  place  while  some  hostilities  are  still  taking  place.  Sec- 
ond, the  consent  of  all  the  belligerents  has  not  always  been  obtained.  Third,  the 
peacekeeping  forces  are  often  empowered  to  use  more  force  than  had  been  the  case 
under  traditional  peacekeeping.  Finally,  non-neutral  troops — including  U.S.  troops — 
are  increasingly  part  of  the  peacekeeping  operations. 

In  this  new  peacekeeping,  the  organization  seems  to  be  engaged  not  so  much  in 
supervising  an  existing  cease-fire,  but  rather  in  taking  more  forceful  actions  to  end 
hostilities  and  establish  a  cease-fire.  "Peace  establishing"  might  be  a  more  appro- 
priate term  for  these  operations.  Somalia  would  serve  as  a  case  in  point.  In  that 
conflict,  United  Nations  forces  were  sent  in  before  hostilities  had  ceased  and  given 
a  broad  mandate  to  use  force  to  pacify  recalcitrant  factions  and  establish  order.  Due 
to  the  more  ambitious  nature  of  this  undertaking,  U.S.  troops  have  been  involved 
at  various  phases  of  the  conflict.  Similarly,  U.S.  troops  have  been  involved  in  U.N. 
"peacekeeping"  operations  in  the  Balkans  and  Iraq  (after  the  Gulf  War). 

II.  THE  CONSTITUTIONALITY  OF  U.S.  PARTICIPATION  IN  U.N.  PEACEKEEPING 

With  this  recent  involvement  of  U.S.  troops,  two  major  constitutional  questions 
arise.  First,  does  the  President  have  the  authority  to  introduce  U.S.  troops  into 
peacekeeping  operations  without  the  prior  consent  of  Congress?  Second,  once  such 
troops  have  been  introduced,  can  they  be  placed  under  a  United  Nations  command? 
Each  of  these  questions  will  be  examined  in  turn. 

A.  Does  the  President  have  the  authority  to  introduce  U.S.  troops  into 
peacekeeping  operations  without  the  prior  consent  of  Congress? 

The  authority  of  the  President  to  introduce  U.S.  forces  into  hostilities  or  poten- 
tially hostile  situations  has  been  hotly  debated  by  scholars  and  government  officials 
since  the  adoption  of  the  Constitution.  While  Article  I,  section  8,  gives  Congress  the 
power  to  declare  war,  Article  II,  section  2,  makes  the  President  the  Commander  in 
Chief  of  the  army  and  navy.  In  consequence,  some  have  advanced  arguments  that 
support  broad  authority  on  the  part  of  the  President  to  use  force  abroad  without 
prior  approval  by  Congress;  others  have  contended  the  President  has  very  limited 
authority  to  act  in  the  absence  of  Congressional  authorization.  No  authoritative  pro- 
nouncement— either  judicial  or  otherwise — has  been  made  to  resolve  this  debate. 

The  situation  is  particular  murky  with  respect  to  the  very  specific  question  of  U.S. 
participation  in  U.N.  peacekeeping  forces.  The  framers  of  the  Constitution  could  not 
have  envisioned  such  a  question.  And  peacekeeping  did  not  exist  when  the  Senate 
gave  its  advice  and  consent  to  the  United  Nations  Charter.  In  an  attempt  to  shed 
some  light  on  the  issue,  two  questions  will  be  examined.  First,  does  the  War  Powers 
Resolution  provide  any  guidance  for  peacekeeping?  Second,  can  any  conclusions  be 
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drawn  about  U.S.  participation  in  peacekeeping  from  the  ratification  process  of  the 
U.N.  Charter? 

1.  The  War  Powers  Resolution 

Under  Section  2(c)  of  the  War  Powers  Resolution,  the  President  is  claimed  to  have 
the  constitutional  authority  to  introduce  troops  into  hostilities  or  "into  situations 
where  imminent  involvement  in  hostilities  is  clearly  indicated  by  the  circumstances" 
in  only  three  cases:  following  a  declaration  of  war,  pursuant  to  other  statutory  au- 
thorization, or  if  a  "national  emergency"  exists  due  an  "attack  upon  the  United 
States,  its  territories  or  possessions,  or  its  armed  forces."  Assuming  that  U.N.  peace- 
keeping is  not  somehow  connected  to  an  attack  on  the  United  States,  its  territories 
or  possession,  or  its  military,  the  War  Powers  Resolution  would  seem  to  require  that 
the  President  gain  approval  from  Congress — either  through  a  declaration  of  war  or 
some  other  statutory  authorization. 

To  contend  that  the  War  Powers  Resolution  provides  a  clear,  authoritative  prohi- 
bition on  the  introduction  of  troops  into  peacekeeping  operations  without  congres- 
sional consent  assumes  that  the  Resolution  is  constitutional.  At  present,  it  is  gen- 
erally accepted  that  at  least  one  provision  of  the  Resolution — the  legislative  veto 
provided  for  in  Section  5(c) — —is  unconstitutional.  Moreover,  a  strong  argument  can 
be  made  that  the  limitations  imposed  on  the  President's  authority  under  Section  2(c) 
are  also  unconstitutional.  Over  the  past  two  centuries,  Presidents  have  introduced 
troops  in  numerous  circumstances  beyond  those  listed  in  2(c).  In  particular,  Presi- 
dent's have  used  U.S.  forces  short  of  actual  war  to  rescue  American  nationals,  to 
respond  to  attacks  against  U.S.  nationals  abroad,  to  intercept  terrorists,  and  in  a 
host  of  other  occasions.  Following  Justice  Frankfurter's  concurrence  in  Youngstown 
Sheet  &  Tube  v.  Sawyer,  it  could  be  argued  that  there  has  been  "a  systematic,  un- 
broken, executive  practice,  long  pursued  to  the  knowledge  of  the  Congress  and  never 
before  questioned'  that  represents  a  "gloss  on  'executive  Power'  vested  in  the  Presi- 
dent.* *  *  "  This  "gloss"  would  suggest  the  President  may  have  some  broader  pre- 
rogatives other  than  those  provided  for  in  Section  2(c),  at  least  with  respect,  to  uses 
of  force  short  of  war.  [Indeed,  Professor  John  Norton  Moore  has  made  similar  argu- 
ments before  this  Committee  in  the  past.] 

Would  placing  U.S.  troops  in  peacekeeping  operations  fall  under  this  putative  ex- 
ception to  Section  2(c)?  Could  it  be  argued  that  a  peacekeeping  mission  constituted 
a  use  of  force  "short  of  war."  Under  the  traditional  definition  of  peacekeeping,  I 
would  say  yes.  If  U.S.  troops  were  part  of  an  interpositional  peacekeeping  operation, 
their  purpose  would  not  be  to  engage  in  sustained  hostilities.  Under  such  oper- 
ations, the  right  to  use  force  is  generally  limited  to  immediate  self-defense.  If,  how- 
ever, U.S.  troops  were  placed  under  a  "new"  peacekeeping  operation,  where  greater 
latitude  for  the  use  of  force  is  allowed,  the  right  of  the  President  to  act  without  con- 

fressional  authorizations  becomes  more  questionable.  Such  an  operation  could  in- 
eed  become  more  akin  to  a  "war"  necessitating  congressional  approval. 

2.  The  Ratification  of  the  United  Nations  Charter 

As  noted  above,  the  U.N.  Charter  did  not  contain  any  provisions  for  "peacekeep- 
ing" as  such.  It  did,  nevertheless,  contain  extensive  provisions  for  the  use  of  force 
in  collective  enforcement  actions  under  Chapter  VII.  Since  it  was  assumed  at  the 
time  the  Senate  gave  advice  and  consent  to  the  Charter  that  U.S.  troops  could  par- 
ticipate in  such  collective  enforcement  actions,  the  attitude  of  the  Senators  on  this 
issue  could  lead  to  some  conclusions  about  what  the  members  of  Senate  would  have 
believed  about  U.N.  peacekeeping. 

When  the  Senate  gave  advice  and  consent  to  the  Charter,  the  members  of  the 
Senate  seem  to  have  assumed  that  U.S.  troops  could  participate  in  a  collective  en- 
forcement action  without  the  need  for  congressional  approval  at  the  time  provided 
that  the  Article  43  special  agreements  had  been  concluded.  The  logic  of  such  as- 
sumption is  as  follows.  The  Article  43  agreements  would  be  negotiated  by  the  Presi- 
dent. These  agreements  would  spell  out  in  detail  the  specific  U.S.  forces  that  would 
be  placed  at  the  disposal  of  the  United  Nations.  After  these  agreements  had  been 
negotiated,  they  would  then  be  approved  by  Congress.  If  then,  at  some  future  date, 
the  Security  Council  decided  to  undertake  an  enforcement  action,  the  President 
would  be  able  to  authorize  the  deployment  of  U.S.  troops  in  accordance  with  the  pa- 
rameters set  out  in  the  special  agreements.  Since  Congress  had  already  approved 
the  use  of  these  forces  in  principle,  Congress  would  not  need  to  authorize  their  ac- 
tual deployment  at  the  time  of  the  Security  Council  decision. 

This  understanding  of  Congress's  role  in  the  introduction  of  U.S.  forces  into  U.N. 
enforcement  actions  seems  to  be  rather  clearly  reflected  in  the  hearings  before  this 
Committee  at  the  time  of  the  ratification  of  the  U.N.  Charter.  During  the  hearings, 
the  issue  was  raised  as  the  whether  a  reservation  should  have  been  imposed  that 
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would  require  the  consent  of  Congress  in  each  particular  case  before  U.S.  troops 
could  be  dispatched  into  a  U.N.  enforcement  action.  Senator  Tom  Connally,  then 
Chairman  of  this  Committee  and  a  member  of  the  U.S.  delegation  to  the  United  Na- 
tions Conference  on  International  Organization,  contended  that  such  a  reservation 
"would,  at  least,  violate  the  spirit  of  the  Charter."  He  explained: 

We  agree  in  the  Charter  to  do  certain  things.  If  we  are  to  say,  "No,  we  are 
not  going  to  recognize  the  authority  of  the  Security  Council;  we  are  going  to 
judge  each  individual  case,  after  the  Security  Council  has  voted,  and  pass  upon 
it  before  we  agree  to  the  use  of  our  armed  forces,"  I  do  not  accept  that  doctrine. 
[The  Charter  of  the  United  Nations:  Hearings  Before  the  Senate  Committee  on 
Foreign  Relations,  79th  Cong.,  1st  Sess.,  299  (1945)] 
Senator  Arthur  M.  Vandenberg,  also  a  member  of  the  U.S.  delegation  to  the  San 
Francisco  Conference,  echoed  Chairman  Connally's  views: 

I  think  if  we  were  to  require  the  consent  of  Congress  to  every  use  of  our 
armed  forces,  it  would  not  only  violate  the  spirit  of  the  Charter,  but  it  would 
also  violate  the  spirit  of  the  Constitution  of  the  United  States,  because  under 
the  Constitution  the  President  has  certain  rights  to  use  our  armed  forces  in  the 
national  defense  without  consulting  Congress.  [Hearings,  p.  299] 
Vandenberg  went  on  to  argue  that  there  had  been  a  "constitutional  practice  of  150 
years"  that  "allows  the  President  to  use  our  armed  forces  externally  for  purposes 
of  national  defense,  but  ultimately  requires,  when  the  situation  reaches  the  point 
of  war,  that  the  Congress  is  the  only  power  and  authority  that  can  determine  it." 
[Hearings,  pp.  299-300]  In  short,  "the  President  has  had  the  right  to  use  forces  in 
a  preliminary  way  for  the  national  defense  and  in  the  interest  of  preventing  war." 
According  to  Vandenberg,  "[t]his  is  a  complete  analogy  to  the  intended  use  of  pre- 
liminary force  by  the  Security  Council."  [Hearings,  p.  300]  Although  Vandenberg  did 
not  define  what  was  meant  by  the  "preliminary'  use  of  force,  it  seems  to  be  reason- 
able to  infer  that  he  meant  that  the  Council  could  use  U.S.  forces  up  to  the  level 
delineated  in  the  special  agreements.  If  more  U.S.  troops  were  required,  presumably 
Congressional  authorization  would  be  needed. 

The  Report  of  this  Committee  would  seem  to  confirm  this  interpretation.  It  pro- 
vided: 

Preventive  or  enforcement  action  by  these  forces  upon  the  order  of  the  Secu- 
rity Council  would  not  be  an  act  of  war  but  would  be  international  action  for 
the  preservation  of  peace  and  for  the  purpose  of  preventing  war.  Consequently, 
the  provisions  of  the  Charter  do  not  affect  the  exclusive  power  of  Congress  to 
declare  war.  [SENATE  COMM.  ON  FOREIGN  RELATIONS,  THE  CHARTER 
OF  THE  UNITED  NATIONS,  S.  EXEC.  REP.  NO.  8,  79th  Cong.,  1st  Sess.  9 
(1945)] 
In  other  words,  the  use  of  the  forces  set  out  in  the  special  agreements  pursuant  to 
a  Security  Council  authorization  would  not  be  an  "act  of  war"  requiring  Congres- 
sional action.  If  the  President  were  to  wish  to  introduce  additional  U.S.  forces,  Con- 
gress would  need  to  act.  [Jane  E.  Stromseth,  Rethinking  War  Powers:  Congress,  the 
President,  and  the  United  Nations,  81  Geo.  L.J.  597,  611  1993)] 

Ultimately,  this  approach  was  officially  adopted  by  Congress  in  the  United  Na- 
tions Participation  Act  of  1945.  This  Act  provides: 

The  President  shall  not  be  deemed  to  require  the  authorization  of  the  Con- 
gress to  make  available  to  the  Security  Council  on  its  call  in  order  to  take  ac- 
tion under  article  42  of  said  Charter  and  pursuant  to  such  special  agree- 
ment or  agreements  the  armed  forces,  facilities,  or  assistance  provided  there- 
in. [59  Stat.  621,  section  6,  22  U.S.C.  section  287d,  emphasis  added] 
But  the  Act  also  states  that  "nothing  herein  contained  shall  be  construed  as  an  au- 
thorization to  the  President  by  the  Congress  to  make  available  to  the  Security  Coun- 
cil for  such  purpose  armed  forces,  facilities,  or  assistance  in  addition  to  the  forces, 
facilities  and  assistance  provided  for  in  such  special  agreement  or  agreements."  The 
Act  also  makes  it  clear  that  these  special  agreements  would  require  the  approval 
of  both  houses  of  Congress. 

Based  on  this  discussion  of  the  approach  taken  by  the  Congress  toward  U.N.  en- 
forcement actions,  an  analogy  can  be  drawn  to  U.S.  involvement  in  U.N.  peacekeep- 
ing. It  would  seem  that  if  agreements  are  concluded  between  the  U.N.  and  the  U.S. 
regarding  the  allocation  of  U.S.  troops  to  U.N.  peacekeeping  operations  and  these 
agreements  are  approved  by  Congress,  no  additional  Congressional  authorization 
would  be  required  at  the  time  of  initiating  of  a  particular  operation.  If  no  such 
agreements  are  concluded,  it  could  still  be  argued  that  participation  in  "traditional" 
peacekeeping  could  be  permissible  without  Congressional  consent.  Such  action  could 
be  considered  defensive  or  preventative.  But,  once  again,  it  becomes  difficult  to  sup- 
port the  authority  of  the  President  to  places  troops  in  the  more  ambitious  "new" 
peacekeeping. 
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B.  Once  U.S.  troops  have  been  introduced  into  a  U.N.  peacekeeping  oper- 
ation, can  they  be  placed  under  a  United  Nations  command? 

The  second  constitutional  question  concerning  U.S.  participation  in  U.N.  peace- 
keeping has  revolved  around  the  command  of  U.S.  troops.  Setting  aside  for  a  mo- 
ment the  issue  of  whether  the  President  can  introduce  such  troops  in  the  first  place, 
does  the  President  have  the  authority  to  place  these  troops  under  the  command  of 
U.N.  officers.  I  believe  that  the  President  does  have  this  authority. 

As  noted  above,  Article  II,  section  2,  makes  the  President  the  Commander  in 
Chief  of  the  army  and  the  navy.  While  there  is  a  great  deal  of  debate  about  what 
this  provision  means  with  respect  to  the  President's  authority  to  commence  hos- 
tilities, there  seems  to  be  a  consensus  that  this  provision  indicates  that  the  Presi- 
dent alone  has  the  right  to  command  the  actions  of  the  troops  once  involved  in  hos- 
tilities. In  Federalist  69,  Hamilton  explained  that  the  President's  authority  as  Com- 
mander in  Chief  "would  amount  to  nothing  more  that  the  supreme  command  and 
direction  of  the  military  and  naval  forces,  as  first  General  and  Admiral  of  the  con- 
federacy* *  *."  Similarly  in  Ex  parte  Milligan,  the  Supreme  Court  explained: 

Congress  has  the  power  not  only  to  raise  and  support  and  govern  armies  but 
to  declare  war.  It  has,  therefore,  the  power  to  provide  by  law  for  carrying  on 
war.  This  power  necessarily  extends  to  all  legislation  essential  to  the  prosecu- 
tion of  war  with  vigor  and  success,  except  such  as  interferes  with  the  com- 
mand of  the  forces  and  the  conduct  of  campaigns.  That  power  and  duty 
belong  to  the  President  as  commander-in-chief,  [emphasis  added] 
Simply  put,  the  President  alone  has  the  authority  to  command  U.S.  military  forces 
in  combat.  Accordingly,  if  the  President  determined  that  this  command  were  to  be 
delegated  to  an  official  of  the  United  Nations,  such  delegation  would  appear  to  be 
within  the  President's  authority.  Just  as  the  President  can  delegate  the  Commander 
in  Chief  role  to  a  U.S.  flag  officer,  so  the  President  can  delegate  this  authority  to 
a  U.N.  officer.  Hence,  efforts  by  Congress  to  prevent  the  President  from  placing 
troops  under  a  U.N.  command  would  appear  to  be  an  unconstitutional  interference 
with  the  President's  power  as  Commander  in  Chief. 

III.  RECOMMENDATIONS 

As  noted  above,  it  is  unclear  whether  the  President  has  the  authority  to  introduce 
U.S.  troops  into  U.N.  peacekeeping  operations  without  the  authorization  of  Con- 
gress. It  can  be  argued  that  it  would  be  permissible  for  the  President  to  put  U.S. 
troops  in  traditional,  interpositional  peacekeeping  operations.  These  operations  are 
more  limited  in  scope;  normally  force  is  allowed  in  such  operations  only  for  purposes 
of  immediate  self-defense.  The  problem,  however,  is  that  the  recent  U.S.  participa- 
tion in  peacekeeping  operations  has  been  in  the  more  rigorous  "peace  establishing" 
missions.  Because  this  form  of  peacekeeping  involves  a  greater  commitment  of  U.S. 
troops,  it  becomes  much  more  difficulty  to  justify  unilateral  Presidential  action. 
There  is,  however,  one  way  to  address  this  problem.  The  United  States  and  the 
United  Nations  could  conclude  an  Article  43  special  agreement. 

Although  the  special  agreements  provided  for  under  Article  43  of  the  United  Na- 
tions Charter  were  intended  to  establish  force  commitments  for  enforcement  oper- 
ations, there  would  seem  to  be  no  impediment  to  concluding  such  agreements  for 
peacekeeping  operations.  In  fact,  the  United  States  could  enter  into  a  special  agree- 
ment with  the  United  Nations  that  would  spell  out  the  forces  to  be  available  to  the 
U.N.  for  enforcement  operations  and  the  forces  available  for  peacekeeping  oper- 
ations. 

If  such  agreement  were  concluded,  it  would  effectively  address  the  constitutional 
problem.  The  agreement  would  be  negotiated  by  the  President.  Then,  in  accordance 
with  the  United  Nations  Participation  Act,  it  would  be  submitted  to  both  houses  of 
Congress  for  approval.  If  approved,  Congress  would  have  been  involved  in  the  au- 
thorization process  in  a  manner  similar  to  that  envisioned  by  the  Senate  when  it 
gave  advice  and  consent  to  the  U.N.  Charter.  If  a  conflict  were  to  arise  and  the  Se- 
curity Council  were  to  decide  to  call  upon  the  U.S.  to  provide  peacekeeping  troops, 
the  President  would  be  able  to  send  the  troops  allowed  for  in  the  Article  43  agree- 
ment without  having  to  ask  Congress  for  authorization.  Needless  to  say,  if  the  Presi- 
dent wished  to  send  additional  troops,  then  Congressional  authorization  would  be 
required. 

If  such  an  agreement  were  concluded,  conflict  with  the  War  Powers  Resolution 
could  also  be  avoided.  Section  8(a)  of  the  Resolution  states  that  "[ajuthority  to  intro- 
duce United  States  Armed  forces  into  hostilities  or  into  situations  wherein  involve- 
ment in  hostilities  is  clearly  indicated  by  the  circumstances  shall  not  be  inferred 
*  *  *  from  any  treaty  *  *  *  unless  such  treaty  is  implemented  by  legislation 
specifically  authorizing  the  introduction  of  United  States  Armed  Forces 
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into  hostilities  or  into  such  situations  and  stating  that  it  is  intended  to  con- 
stitute specific  statutory  authorization  within  the  meaning  of  this  joint  res- 
olution, [emphasis  added]  Hence,  as  long  as  Congress  indicated  that  the  intent  of 
adopting  the  special  agreement  was  to  constitute  specific  authorization  as  provided 
for  in  the  War  Powers  Resolution,  the  President  would  not  be  required  to  obtain 
subsequent  Congressional  authorization. 

In  conclusion,  much  debate  remains  about  the  authority  of  the  President  to  use 
force  without  Congressional  consent.  This  is  particularly  true  with  respect  to  U.S. 
participation  in  U!N.  peacekeeping  operations.  While  this  proposal  does  not  resolve 
the  ultimate  questions  about  the  war  powers  of  the  President  and  Congress,  it  does, 
I  believe,  provide  a  solution  to  the  specific  problem  of  U.N.  peacekeeping.  If  a  special 
agreement  is  concluded,  Congress  will  be  involved  in  the  process  by  setting  the 
broad  parameters  for  the  use  of  force.  The  President,  however,  will  still  be  able  to 
respond  quickly  at  the  time  of  a  Security  Council  decision  without  have  to  seek  fur- 
ther Congressional  authorization. 

The  Chairman.  Thank  you  very  much  indeed,  thank  you. 

One  basic  question,  and  that  is  when  we  discuss  article  43,  the 
use  of  troops,  there  is  really  a  triple  veto  that  comes  into  effect  be- 
cause, one,  the  United  States  can  veto  it  in  the  Security  Council; 
two,  when  the  young  men  join  the  Army  it  is  a  Volunteer  Army; 
and  three,  if  they  join  the  unit,  as  Senator  Bush  suggested  just 
prior  to  departing  from  office,  they  would  be  volunteering  for  this 
particular  duty,  somewhat  like  the  French  Foreign  Legion. 

I  am  just  curious,  in  each  of  your  cases,  if  you  see  that  the  war 
powers  amendment  has  in  any  way  to  be  changed  or  can  be  worked 
in  harmony  with  article  43.  And  I  first  press  Mr.  Beschloss.  He  is 
pointing  at  Professor  Stromseth. 

Mr.  Beschloss.  I  think  on  the  legal  aspects  I  will  defer  to  my 
two  colleagues. 

One  point  if  I  could  just  bring  in  historically,  when  you  look  at 
the  record  of  the  debate  about  the  League  of  Nations  and  also 
about  the  U.N.  in  this  body  in  the  mid-1940's,  the  one  thing  that 
always  struck  a  chord,  struck  a  nerve,  was  the  notion  American 
soldiers  should  be  under  some  kind  of  U.N.  command.  That  was 
something  that  was  used  by  opponents  of  both  of  those  treaties  to 
very  great  effect.  So  it  will  be  fascinating  to  see  whether  that  still 
exists  in  the  body  politic  today. 

Senator  Biden.  It  does. 

Dr.  Stromseth.  In  response  to  your  question,  Mr.  Chairman,  if 
the  United  States  were  ever  to  conclude  an  article  43  agreement 
sometime  in  the  future,  Congress  would  need  to  approve  that 
agreement  by  joint  resolution  or  act.  Congress  could  indicate  in 
that  approval  that  this  provided  authorization  pursuant  to  the  War 
Powers  Resolution.  You  would  have  to  include  a  clear  indication 
that  such  authorization  was  being  provided. 

You  may  also  want  to  amend  the  War  Powers  Resolution  to  indi- 
cate that  when  U.S.  forces  are  deployed  pursuant  to  article  43 
agreements,  the  U.N.  Participation  Act  applies  instead  of  the  par- 
ticular restraints  of  the  War  Powers  Resolution. 

The  Chairman.  There  is  no  need  to  vitiate  the  war  powers? 

Dr.  Stromseth.  I  do  not  think  there  is,  no.  I  think  you  could 
harmonize  the  two. 

The  Chairman.  Dr.  Arend? 

Dr.  Arend.  Yes.  I  would  agree  with  Professor  Stromseth.  Under 
section  8(a)  of  the  War  Powers  Resolution  it  says  that  you  cannot 
infer  authorization  from  any  treaty  which  has  been  concluded  or 
shall  be  concluded  unless  the  implementing  legislation  specifically 
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states  that  the  purpose  is  to  provide  authorization  in  accordance 
with  the  War  Powers  Resolution.  So  when  the  article  43  agree- 
ments would  be  concluded  they  would  say  that  the  purpose  of  con- 
cluding these  agreements  is  to  grant  authorization  in  accordance 
with  section  8  of  the  War  Powers  Resolution.  So  there  should  not, 
simply  based  on  that  issue,  be  a  need  to  change  the  War  Powers 
Resolution. 

The  Chairman.  Professor  Stromseth,  I  believe  that  you  expressed 
a  view  that  the  Korean  war  experience  demonstrated  why  the  Se- 
curity Council's  authorization  of  the  use  of  force  should  not  auto- 
matically replace  the  need  for  authorization  by  Congress.  Could 
you  elaborate  on  that? 

Dr.  Stromseth.  Yes.  The  Constitution  gives  the  U.S.  Congress 
the  authority  to  declare  war.  Thus  when  American  troops  are  sent 
abroad  in  a  conflict  of  the  magnitude  of  Korea — which,  though  a 
U.N. -authorized  action,  plainly  was  war  in  terms  of  the  magnitude 
of  the  risks  and  casualties  involved — it  is  up  to  Congress  to  make 
that  judgment.  The  Security  Council  alone  does  not  have  the  au- 
thority to  make  that  judgment. 

The  Chairman.  Thank  you  very  much. 

I  turn  now  to  Senator  Biden. 

Senator  Biden.  Thank  you  very  much.  I  realize  and  appreciate 
the  fact  that  you  have  all  been  asked  to  speak  in  particular  to  arti- 
cle 43,  the  ramifications  of  implementing  it,  were  it  to  be — such 
force — authorized.  But  in  a  sense  it  seems  to  me  that  is  putting  the 
cart  before  the  horse.  We  still  have  a  raging  debate  here  in  this 
country,  in  this  Congress,  as  to  what  inherent  authority  the  Presi- 
dent of  the  United  States  has  relative  to  the  use  of  force.  And  I 
know  you  have  not  had  a  chance  to  look  at  it,  and  again  I  offer  the 
proposal  that  I  have  written  called  the  Use  of  Force  Act  as  not  a 
final  product  but  as  maybe  a  starting  point  as  to  whether  or  not 
we  agree,  whether  or  not  the  present  War  Powers  Resolution  is 
constitutional,  and  I  think  it  is. 

But  whether  it  is  constitutional  or  not,  the  fact  is  it  has  not  been 
very  workable.  We  have  struggled,  as  you  know  doctor  better  than 
I  do,  for  well  over  200  years  as  to  where  that — there  is  no  real 
bright  line  that  has  been  drawn.  The  line  has  been  drawn  based 
on  political  power  and  the  popularity  of  the  President  and  the  pop- 
ularity of  the  endeavor. 

But  I  would  like  to  ask  you,  professor,  whether  or  not  as  a  legal 
scholar  that  precedent  has  any  constitutional  significance.  Let  us 
assume  that  those  who  argue  that  the  President  has  a  much  broad- 
er inherent  authority  than  I  think  he  does  under  the  Constitution, 
they  always  cite — I  think  misapply  history  lessons — but  they  cite 
over  200  occasions  where  force  has  been  used  without  congressional 
authority,  or  without  a  declaration  of  war,  to  be  precise. 

As  a  legal  scholar,  and  I  do  not,  but  for  the  sake  of  argument 
let  us  assume  that  assertion  is  historically  correct,  which  I  will 
argue  it  is  not.  But  let  us  assume  it  is  historically  correct.  What 
constitutional  significance  does  that  have? 

Dr.  Stromseth.  One  place  to  start  is  Justice  Jackson's  concur- 
ring opinion  in  the  famous  Youngstown  case,  where  he  talked  about 
the  fact  that  because  we  often  are  in  a  twilight  zone,  where  the  ac- 
tual division  of  power  between  the  President  and  the  Congress  is 


49 

uncertain,  often  we  need  to  look  to  the  actual  practice  of  the  two 
branches  in  understanding  how  they  have  interpreted  their  respec- 
tive powers  through  the  course  of  history. 

The  Constitution  clearly  gives  Congress  the  power  to  declare 
war,  but  it  does  not  provide  unambiguous  answers  in  every  case  in- 
volving force.  So  practice  is  something  to  look  to  in  trying  to  under- 
stand the  respective  viewpoints  of  the  two  branches,  but  there 
would  have  to  be  a  pretty  clear  and  consistent  pattern  to  argue 
that  it  has  much  authoritative  weight. 

For  instance,  many  of  the  200  examples  that  are  often  cited  in- 
volved pursuit  of  pirates,  rescue  missions  of  relatively  low  risk,  and 
so  forth.  There  are  very  few  examples  where  a  major  commitment 
of  American  forces  was  made  unilaterally  by  the  President,  so  you 
would  certainly  want  to  scrutinize  exactly  what  those  instances  en- 
tailed. 

Senator  BlDEN.  It  can  be  fairly  well  argued,  I  suspect,  that  Korea 
was  such  an  example.  It  is  often  cited  by  those  who  suggest  that 
the  President  has  such  an  inherent  power  that,  if  that  were  not  the 
case  prior  to  the  Korean  war,  once  it  was  exercised  it  became  dis- 
positive of  the  correct  constitutional  interpretation. 

My  understanding  of  principled  interpretation  of  the  Constitution 
is  that  a  historical  fact  cannot,  if  it  was  unconstitutional  at  the 
time,  correct  that  misreading  for  the  future,  so  that  it  does  not — 
from  a  purely  legal  standpoint  it  is  not  dispositive. 

Dr.  Stromseth.  That's  right.  History  cannot  change  the  Con- 
stitution by  adverse  possession. 

Senator  Biden.  Right. 

Dr.  Stromseth.  But  at  the  same  time,  when  there  are  genuine 
disputes  between  the  branches  over  the  scope  of  their  power,  it  can 
illuminate. 

Senator  BlDEN.  It  certainly  can.  The  point  I  am  making  is — and 
I  wanted  to  hear  you  state  it,  is  that  it  is  often  cited  in  its  former 
construction  rather  than  its  latter  construction. 

Dr.  Stromseth.  I  share  your  view  on  that. 

Senator  Biden.  Yes.  If  I  can  be  the  devil's  advocate  for  a  mo- 
ment, Dr.  Arend,  I  have  great  difficulty  with  my  students  when 
they  suggest  to  me  that  the  ability  of  the  President  to  use  force  ab- 
sent congressional  authorization  rests  not  upon  a  principle  that  is 
akin  to  the  need  for  immediate  response  to  protect  certain  inter- 
ests, but  is  based  upon  a  principle  of  the  size  of  force  used. 

You  have  made  a  distinction  that  I  find  difficult  to  justify  con- 
stitutionally as  a  lawyer,  and  that  is  that  in  Somalia,  where  you 
used  U.S.  ground  forces,  or  in  the  Gulf  where  you  use  a  significant 
number  of  U.S.  ground  forces,  congressional  authorization  would  be 
required,  but  a  use  of  airpower,  for  example — you  did  not  say  this, 
but  the  use  of  airpower  that  entailed  the  total  commitment  of,  say, 
only  several  hundred  American  troops  in  combat,  gives  the  Presi- 
dent some  authority,  inherent  authority  that  rests  upon  the  volume 
of  force  used  and  the  nature  of  force  used  as  opposed  to  the  cir- 
cumstance under  which  the  force  was  used. 

Can  you  explain  what  you  meant  for  me,  so  I  can  use  it  in  class 
on  Saturday? 

Dr.  Arend.  Absolutely.  I  think  what  I  was  implying  there,  when 
I  was  talking  about  the  nature  of  forces  used,  really  relates  a  little 
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bit  to  what  you  and  Professor  Stromseth  were  talking  about,  and 
that  is  the  iaea  of  what  kind  of  practice  we  have  seen. 

She  cited  Justice  Jackson's  steel  seizure  case.  I  would  cite  Justice 
Frankfurter  talking  about  practice  created  a  gloss  on  the  Constitu- 
tion, on  the  nature  of  Executive  privilege  or  Executive  power. 

I  would  contend  that  what  we  have  seen  in  practice  is  clearly  not 
the  acceptance  that  the  President  can  undertake  a  Korea  without 
congressional  authorization  or  the  Gulf  war  or  Somalia,  but  rather 
in  certain  very  discrete  types  of  cases,  such  as  the  use  of  force  to 
rescue  nationals,  such  as  the  use  of  force  to  respond  to  an  imme- 
diate terrorist  threat,  or  such  as  the  use  of  force  to  respond  to  pi- 
rates, or  whatever,  that  there  has  been  congressional  acquiescence 
or  congressional  acceptance  of  that  type  of  force. 

Senator  Biden.  Let  me  stop  you. 

Dr.  Arend.  Sure. 

Senator  Biden.  Congressional  acceptance  is  a  hell  of  a  rule  to 
use,  because  Congress,  for  the  reasons  my  friend  from  Wisconsin 
has  cited,  has  found  that  it  is  very  useful  not  to  take  a  stand.  Dur- 
ing the  Gulf  war,  I  was  the  one  insisting  that  there  be  a  require- 
ment that  the  President  come  before  us  and  seek  authorization. 
Some  of  my  colleagues  came  up  to  me  who  shared  my  view  on  the 
Constitution  and  did  not  want  that  done,  because  then  they  had  to 
walk  the  line.  Thev  had  to  take  a  stand. 

So  congressional  acquiescence  is,  I  would  argue,  is  one  God-awful 
way  to  determine  what  the  proper  authority  vested  under  our  doc- 
trine of  separation  of  powers  is  between  the  executive  and  legisla- 
tive branch,  and  when  you  talk  about — when  you  give  the  examples 
you  have  given  as  to  the  circumstances  in  which  it  has  been  accept- 
ed practice  to  acquiesce  in  the  use  of  force  by  the  President,  they 
have  been  grounded  in  almost  every  instance  on  the  notion  that  a 
President  has  an  inherent  right  in  circumstances  where  there  is  an 
immediate  danger  to  American  citizens,  troops,  or  property,  to  re- 
spond. 

The  debates — and  I  have  read  all  of  them.  There  is  not  many  of 
them.  The  debates  that  took  place  and  the  discussions  and  the 
propaganda  put  out  called  the  Federalist  Papers,  in  order  to  con- 
vince State  legislative  bodies  to  sign  on,  the  one  thing  that  the  Fed- 
eralists and  anti-Federalists  agreed  to,  Madison  and  Hamilton 
agreed  on  was  that  this  notion  of  changing  the  Nation's  footing 
from  a  state  of  peace  to  a  state  of  war  was  one  that  ultimately  had 
to  rest  with  the  people. 

I  find  it  interesting  that  those  who  I  characterize  in  my  George- 
town Law  Journal  article  as  the  monarchist  view  have  no  difficulty 
sustaining  the  position  that  the  treaty  power  is  so  important  that 
the  President  and  the  Congress — that  the  Congress — that  the  Sen- 
ate has  in  effect  a  veto.  They  must  approve  a  treaty.  If  thev  do  not, 
it  is  vetoed.  It  is  kind  of  a  little  bit  like,  if  I  could  be  a  bit  facetious, 
Chadha  in  reverse.  It  is  like  a  one-House  veto,  and  we  need  that 
act.  We  need  that  act. 

Also,  the  other  power  that  is  shared  at  the  Executive  level,  at  the 
Federal  level,  the  appointment  power,  the  power  to  appoint  people 
to  the  court  or  a  high  office,  is  required. 

In  effect,  the  Congress — the  Senate  in  particular  has  a  veto 
power,  and  I  find  it  incomprehensible  that  the  founders  would  sit 
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down  and  say,  you  know,  these  two  things  are  so  important  that 
we  are  going  to  insist  that  the  Congress — in  this  case,  one  body — 
has  an  obligation  to  consider  what  the  President  is  proposing  but 
will  ultimately  dispose  one  way  or  the  other. 

If  it  does  not  affirmatively  act,  the  folks  do  not  get  there.  They 
do  not  get  into  court,  they  do  not  have  a  treaty,  yet  when  it  comes 
to  changing  the  state  of  a  nation's  status  relative  to  another  in  war 
and  peace,  there  the  President  can  act  unilaterally,  and  the  only — 
the  only  check  on  his  ability  to  do  that  relates  to  the  power  of  the 
purse,  when  ultimately  the  power  of  the  purse,  notwithstanding 
what  Senator  Byrd  said,  I  would  humbly  suggest,  never  works,  be- 
cause as  Commander  in  Chief  you  cannot,  under  the  power  of  the 
purse,  it  seems  to  me,  say,  unless  you  eliminate  all  of  the  ammuni- 
tion, all  of  the  fuel,  all  of  the  everything,  you  cannot  say  to  the 
Commander  in  Chief,  by  the  way,  bring  those  boys  home. 

We  cut  off  any  future  funds,  but  if  he  wants  to  take  all  of  those 
forces  from  NATO,  all  the  forces  from  the  rest  of  around  the  world, 
use  all  the  gasoline,  all  the  ammunition,  all  the  bullets,  he  wants 
to  continue  that  operation,  he  can  do  it. 

So  the  chairman  is  being  kind  by  letting  me  go  over.  My  point 
is,  would  any  one  of  you  please  comment  on  the  distinction  between 
the  nature  of  the  circumstance  in  which  force  is  interjected  and  the 
size  of  the  force?  What  is  dispositive  of  what  authority  rests  with 
the  President? 

Dr.  Arend.  Can  I  just  respond  in  terms  of,  specifically,  the  ques- 
tion, because  I  think  it  is  a  very  critical  issue,  and  there  is  a  dif- 
ference, I  think,  between  using  certain  forces  and  committing  the 
nation  to  war. 

What  I  would  suggest  is  this.  The  traditional  vision  of  peacekeep- 
ing as  developed  under  the  U.N.  system  after  the  Charter  was  con- 
cluded was  that  peacekeeping  involved  the  interposition  of  a  force 
in  an  area  of  hostilities,  or  if  the  hostilities  had  ended  with  the  con- 
sent of  all  the  parties.  The  forces  were  only  authorized  to  use  force 
in  their  own  self-defense.  They  were  buffers.  They  were  put  in 
there  to  keep  the  various  belligerents  apart. 

Under  that  kind  of  peacekeeping,  I  do  not  believe  that  the  Presi- 
dent would  require  the  consent  of  Congress,  that  kind  of  peace- 
keeping operation.  Traditionally,  the  United  States  was  not  even 
involved  in  that,  because  they  used  Fijians  and  Koreans  and  Scan- 
dinavians, though  if  the  United  States  did  choose  to  get  involved 
in  that  kind  of  peacekeeping,  I  do  not  think  the  consent  of  the  Con- 
gress would  be  involved,  would  be  required. 

However,  the  kind  of  peacekeeping  in  which  the  United  States 
has  been  involved — that  is,  Somalia — has  not  been  that  kind.  We 
have  gone  in  where  there  has  not  been  consent,  where  there  have 
been  belligerent  factions  which  did  not  want  us  there,  and  we  have 
had  to  establish  the  peace. 

Senator  Biden.  If  there  is  a  peace  agreement  in  Bosnia,  a  piece 
of  paper  signed  by  the  three  parties,  and  the  President  of  the  Unit- 
ed States  says,  we  are  going  to  send  50,000  American  forces  into 
a  circumstance  in  which  no  one,  including  someone  like  me,  who 
argues  for  an  aggressive  policy  in  Bosnia,  could  deny  would  be  the 
single-most  dangerous   circumstance  they  could  be   placed,   more 
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dangerous  than  the  offensive  action,  I  would  argue,  in  the  Gulf,  are 
you  suggesting  there  is  no  need 

Dr.  Arend.  I  would  say  congressional  authority  would  be  re- 
quired there  as  well,  because,  even  though  it  might  have  been 
under  the  guise  of  traditional  peacekeeping,  the  traditional  peace- 
keeping was  a  small  thing.  That  would  clearly,  in  my  opinion — and 
private  things  get  much  worse,  and  I  think  under  those  cir- 
cumstances you  would  need  congressional  consent. 

The  Chairman.  Thank  you.  Senator  Feingold. 

Senator  Feingold.  Mr.  Chairman,  I  know  we  are  coming  to  a 
conclusion.  I  just  have  a  couple  of  questions,  particularly  directed 
at  Professor  Stromseth,  but  if  the  others  want  to  comment,  I  would 
be  happy  to  have  it,  and  I  want  to  get  down  to  something  quite  spe- 
cific, and  the  question  is,  which  Senators,  Members  of  Congress, 
should  be  involved  in  a  consultative  group,  if  we  are  going  to  do 
a  better  job  of  prior  consultation? 

Senator  Biden.  Senior. 

Senator  Feingold.  Obviously.  As  a  junior  member  of  the  commit- 
tee, it  is  a  matter  of  some  interest. 

Senator  Biden.  That  was  a  joke.  [Laughter.] 

Senator  Feingold.  And  related  to  that,  what  do  you  believe  is 
really  the  best  Senate  forum  for  prior  consultation?  Beyond  the 
leadership  and  the  key  committee  chairs,  do  you  think  the  majority 
leader  should  have  the  latitude  to  add  additional  members,  should 
the  Speaker  have  the  latitude,  and  what  type  of  latitude? 

And  of  course,  the  other  question  is,  at  what  point  do  you  think 
it  is  just  too  many  people  to  be  worthwhile? 

Dr.  Stromseth.  It  is  a  good  question.  The  same  question  has 
been  raised  with  regard  to  enlarging  the  size  of  the  Security  Coun- 
cil, which  is  a  very  important  issue. 

Senator,  you  are  more  expert  than  I  am  in  knowing  the  workings 
of  this  body  and  the  best  people  to  include.  The  recent  Hamilton 
bill  added  key  members  of  the  Appropriations  Committees  in  both 
Houses,  beyond  the  traditional  group,  which  generally  includes  the 
leadership  of  both  Houses  and  the  chairperson  and  ranking  minor- 
ity member  of  the  Foreign  Aifairs,  Defense,  and  Intelligence  Com- 
mittees. I  think  it  is  important  to  include  members  of  the  Appro- 
priations Committees  because  of  the  funding  issues  that  are  so  crit- 
ical in  these  operations. 

At  the  same  time,  there  is  a  good  argument  in  favor  of  including 
some  more  junior  members  who  might  not  necessarily  take  the 
same  view  that  the  leadership  would  take.  I  think  it  would  be  ben- 
eficial to  try  to  expand  the  group  beyond  simply  the  traditional 
leadership. 

Senator  FEINGOLD.  Any  of  the  others  have  a  comment  on  that? 
[No  response.] 

Now,  let  me  just 

Senator  Biden.  Was  that  a  Rhodes  prejudice  I  just  saw  there? 

Senator  FEINGOLD.  Some  tight  deadlines  in  the  case  of  any  legis- 
lative process  or  bill  introduced  to  respond  to  a  report  by  the  Presi- 
dent under  the  War  Powers  Resolution.  In  your  experience,  are 
these  deadlines  reasonable,  or  would  you  modify  them,  the  60-  to 
90-days  issue,  and  so  on? 
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Dr.  Stromseth.  I  think  the  deadlines  are  reasonable.  The  prob- 
lem arises  over  when  they  are  triggered,  when  something  is  a  hos- 
tility that  requires  a  report  to  be  filed.  Generally  Presidents  do  not 
like  to  concede  that  the  resolution  is  triggered,  and  the  Members 
of  Congress  are  often  reluctant  to  do  so  as  well.  The  problem  is  not 
the  time  deadline  but  ambiguity  about  when,  in  fact,  the  reports 
need  to  be  made  that  trigger  the  timeclock. 

Senator  Feingold.  So  you  would  not  extend  it  beyond  60  to  90 
days? 

Dr.  Stromseth.  I  would  not,  no.  I  do  not  think  there  is  any  need 
for  that. 

Senator  Feingold.  Any  other  comments? 

Dr.  Arend.  Just  a  quick  comment.  I  think  Professor  Stromseth's 
point  is  well  taken  about  when  it  is  triggered,  because  when  the 
resolution  is  written,  it  is  an  objective  occurrence. 

Troops  are  introduced  into  hostilities,  or  into  situations  in  which 
imminent  involvement  is  clearly  indicated  by  the  circumstances. 
The  thing  is,  how  do  you  find  that  out?  How  do  you  determine  it? 
Does  it  require  a  congressional  resolution?  Does  it  require  the 
President  to  say  that?  I  think  that  is  something  that  could  be  clari- 
fied. 

Senator  Feingold.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much. 

Senator  Biden.  Unless  you  have  another  question 

The  Chairman.  No 

Senator  Biden.  Professor  Stromseth,  I  have  read  your  Law  Jour- 
nal article. 

Dr.  Stromseth.  All  of  it? 

Senator  Biden.  Yes,  I  did,  and  I  would  like  the  opportunity  to — 
I  will  not  trespass  on  your  time  now — if  you  are  willing,  to  talk 
with  you  about  it. 

I  think  as  I  read  it,  I  am  in  full  agreement  with  it.  I  am  a  little — 
not  confused,  but  perplexed  as  to  why  you  did  not  draw  more  firm 
conclusions  as  to  what  you  would  suggest. 

Now,  you  do  come  up  with  several  models,  and  I  assume  they  are 
offered  for  consideration  of  policymakers  and  debate,  but  I  would 
like  to  at  some  point  get  a  sense  from  you  as  to  which  of  the  var- 
ious models  you  think  is  the  most  appropriate  both  constitutionally 
and  practically. 

And  Dr.  Arend,  your  article  on  the  U.N.  and  the  New  World 
order,  at  least  that  particular — you  have  had  more  than  one  article, 
I  know,  but  this  is  the  March  1993  article.  I  still  think  that  until 
we  resolve  more  clearly  the  antecedent  question  of  how  we  are 
going  to  conduct  ourselves  vis-a-vis  one  another  at  the  Federal 
level,  the  President  and  the  Congress,  it  is  going  to  be  very  difficult 
to  do  what  I  firmly  believe  we  should  do,  and  that  is  give  life  and 
breath  to  article  43. 

The  truth  is,  article  43  was  never  given  that  option.  It  was  still- 
born, because  it  was  a  bipolar  world,  and  the  reason  why  we  never 
had  any  troops  had  little  to  do  with  the  utility  of  American  forces 
or  their  efficacy.  It  had  to  do  with  the  worry  that  they  may  find 
themselves  inadvertently — an  American  with  a  gun  barrel  pointed 
at  a  Russian  somewhere,  and  it  would  cause  a  thing  called  World 
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War  III.  That  was  the  overwhelming  reason  why  we  never  were  in- 
volved. 

With  that  inhibition  eliminated,  we  are  right  back  to  where  we 
are  talking  about  the  U.N.  Charter  and  article  43  and  talking  with 
Senator  Pell  here  is  a  little  bit  like  talking  about  what  the  founders 
meant  while  sitting  next  to  James  Madison.  It  is  a  little  difficult. 

The  Chairman.  But  my  memory  is  lousy. 

Senator  BlDEN.  No,  not  at  all — I  am  not  sure  how  good  Madison's 
would  be  right  now,  either,  and  we  all  have  selective  memories,  but 
notwithstanding  that,  I  think  that  it  was  envisioned — as  I  read  the 
history  of  the  period,  it  was  envisioned  that  U.S.  forces  would  be 
used. 

The  cold  war  had  not  so  clearly  frozen  at  the  point  that  the  Char- 
ter was  debated  and  put  in  place.  There  was  a  significant  expecta- 
tion, hope,  and  in  retrospect  one  might  argue  naivete,  that  some- 
how this  was  even  workable,  and  so  I  am  not  sure  that  historical 
analysis  about  what  was  intended  and  not  intended  relative  to 
chapter  VII  actions  is,  again,  dispositive,  but  I  would  like  an  oppor- 
tunity with  your  permission  maybe  to  submit  a  few  questions  to 
you. 

Last,  I  would  ask  all  three  of  you  if  you  are  willing  to  take  a  look 
at  an  amended  proposal  of  the  original  proposal  that  I  put  forward 
a  couple  of  years  ago.  I  try  very  hard — and  I,  again,  am  not  at  all 
satisfied  that  I  have  met  my  own  stated  objective.  I  try  very  hard 
to  not  either  enhance  nor  diminish  what  I  believe  to  be  from  the 
historical  perspective,  from  an  original  intent  perspective,  the  in- 
herent responsibilities  and  authority  of  the  two  branches  of  govern- 
ment. 

The  thing  that  I  would  like  to  ask  you,  professor,  to  focus  on  clos- 
est for  me,  if  you  will,  is  the  specific  question  of  the  notion  of  judi- 
cial review.  I  put  it  in,  but  I  am  quite  frankly  not  at  all  certain 
it  is  workable.  It  is  intended  to  have  the  court  discard  for  this  pur- 
pose the,  if  not  dubious,  hotly  debated  doctrine  that  the  court  has 
employed  of  the  political  question  doctrine,  where  they  conclude 
that  they  will  not  get  involved. 

I  am  not  sure  there  is  any  way  to  obviate  that  as  it  relates  to 
this.  I  attempt  to  do  that.  I  would  like  very  much  to  have  your 
input  on  that,  and  I  also  thank  you  very,  very  much  for  being  here. 
This  is  something  that  I  would  suggest  from  a  historical  perspec- 
tive, doctor,  that  we  have  one  chance,  once  chance  in  this  genera- 
tion, of  resolving,  or  coming  up  with  a  workable  format  for  the  use 
of  force  in  what  is  increasingly  a  dangerous  world. 

Armageddon  is  not  as  likely,  but  chaos  is  much  more  probable. 
The  question  faced  by  the  President  of  the  United  States  and  the 
next  President  of  the  United  States  in  this  Congress  and  the  next 
5  or  6  Congresses,  10  Congresses,  is  going  to  be  revisited  time  and 
again,  and  the  one  chance  to  give  life  and  breath  to  a  U.N.,  as  I 
believe  it  was  intended  to  be,  is  now — now  meaning  this  year,  next 
year. 

Last,  we  have  a  President — and  I  do  not  mean  this  in  the  politi- 
cal context,  who  is  politically  correct.  We  have  a  President  that  is 
of  a  generation  and  shares  the  views  of  a  significant  number  of 
people  that  now  serve  in  the  body,  except  for  young  whipper- 
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snappers  like  that  41-year-old  guy  down  there.  You  know  what  I 
mean.  That  is  too  young  to  be  in  the  U.S.  Senate. 

But  all  kidding  aside,  there  is  a  possibility  now  that  did  not  exist 
in  the  last  35  years  of  reaching  some  sort  of  consensus  if  women 
and  men  of  goodwill  will  attempt  to  work  out  a  framework  within 
which  to  make  these  decisions.  Absent  doing  that,  I  am,  quite 
frankly,  fearful  that  we  will  not  be  able  to  get  to  what  in  one  sense 
is  a  larger  question,  and  that  is  what  that  New  World  order,  what 
the  underpinning  of  that  New  World  order  should  be. 

Is  it  multilateral?  If  so,  under  what  multilateral  organization? 
How  does  it  work?  How  does  it  function?  We  have  to  decide  on  a 
command  and  control  structure  within  the  U.N.  that  does  not  now 
exist  for  a  number  of  reasons.  That  is  why  I  think  NATO  is  so  im- 
portant. 

But  those  questions,  I  fear,  will  never  be  addressed  seriously. 
They  will  only  be  addressed  on  an  ad  hoc  basis  if  we  do  not  solve 
the  first  one. 

I  thank  you  for  all  your  time,  Mr.  Chairman,  and  for  your  leader- 
ship, and  I  have  no  further  statements  or  questions. 

The  Chairman.  Thank  you.  I  would  just  like  to  say  that  I  agree 
with  you.  I  think  time  is  on  our  side,  those  who  believe  in  the  U.N., 
because  the  challenges  that  we  face  with  increasing  technology,  en- 
vironmental hazards,  and  other  things,  means  there  will  be  a  grad- 
ual reduction  in  national  sovereignty.  Whether  we  like  it  or  do  not 
like  it,  it  is  just  occurring.  It  is  occurring  now,  it  will  occur. 

I  think  that  process,  combined  with  some  little  successes  on  the 
use  of  43  could  mean,  as  Senator  Biden  says,  that  within  a  few 
years  we  will  have  a  fairly  workable  charter.  If  we  do  not,  it  may 
not  be  Armageddon,  but  it  will  be  a  devil  of  a  world. 

Thank  you  for  your  testimony,  and  I  look  forward  to  reading  it. 
Meeting  adjourned. 

[Whereupon,  at  12:58  p.m.,  the  committee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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